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NOTICE TO MEMBERS

Subject: Petition No 1420/2020 by P.L.A. (Spanish) on restricting the rights of parents 
in Spain to choose their children’s school

1. Summary of petition

The petitioner points out that the Spanish Government brought forward a draft law amending 
the Spanish Education Act (LOMLOE), which was adopted by the Spain’s Congress of 
Deputies. The petitioner contends that the new legislation affects the fundamental right to 
education enshrined in Article 26 of the Universal Declaration of Human Rights, Article 14 of 
the Charter of Fundamental Rights of the European Union, and Article 27 of the Spanish 
Constitution. The petitioner stresses that the most worrying aspects are those relating to 
restricting parents’ right to choose their children’s school. The petitioner points out that under 
the new legislation that choice is left to the authorities responsible for education planning. 
The petitioner is also concerned about the conversion of special schools, which in practice 
means pupils with special needs being forced to transfer to ordinary schools, without the 
necessary resources being made available to meet their needs. He is also concerned about the 
denial of public funding for single-sex schools, despite Spain’s Constitutional Court ruling on 
two occasions (rulings 31/2018 and 74/2018) that single-sex schools were entitled to such 
funding.

2. Admissibility

Declared admissible on 9 March 2021. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 22 December 2021

The petitioner denounces the recent adoption of the Spanish Organic Act on Education 
(LOMLOE), pointing out, in particular, that it was debated during the health crisis and that it 
lacks the consensus needed, given its impact on fundamental rights, notably, the right of parents 
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to choose the type of education they want for their children. In the petitioner’s view, the act in 
question adversely affects the parents’ right of choice, introduces unjustifiable changes to the 
education of children with special educational needs and unduly denies public funding to single-
sex schools, which were previously entitled to such funding. The petitioner invokes provisions 
of the Universal Declaration of Human Rights and the Spanish Constitution, as well as Article 
14 of the EU Charter of Fundamental Rights (“the Charter”).

By virtue of Article 165 of the Treaty on the Functioning of the European Union (TFEU), the 
Union shall contribute to the development of quality education by encouraging cooperation 
between Member States and, if necessary, by supporting and supplementing their action, while 
fully respecting the responsibility of the Member States for the organisation of education 
systems and the content of teaching. Article 165 of the Treaty on the Functioning of the 
European Union (TFEU) excludes harmonisation of national laws and regulations at EU level.

The Member States are therefore free to set up their educational systems as they deem 
appropriate – provided that they respect their obligations under EU law. Since the Commission 
does not have the powers to harmonise the educational laws of the Member States, it may not 
impose any particular educational model on the Member States and it must, in fact, respect the 
Member States’ autonomy in the organisation of their educational systems. The decisions 
regarding the model for education of children with special educational needs, as well as those 
regarding single-sex schools, pertain to organisation of the education system and thus remain 
under the responsibility of the Member States. The Union does not have the competence to 
control or review the national authorities’ decisions in these fields.

Article 14 of the Charter, invoked by the petitioner, recognises the right to education, as well 
as the right of parents to ensure the education and teaching of their children in conformity with 
their religious, philosophical and pedagogical convictions – in accordance with the national 
laws governing the exercise of such freedom and right. However, according to its Article 51(1), 
the Charter applies to Member States only when they are implementing European Union law. 
Moreover, Article 6(1) TFEU states that the provisions of the Charter do not extend the 
competences of the Union as defined in the Treaties.

Based on the information available, the Commission has not been able to determine that Spain 
would be implementing EU law in the situation brought forward by the petitioner, nor has it 
identified any possible breach of EU law.

It is therefore for Spain to ensure that its fundamental rights obligations – as resulting from 
international agreements and from its internal legislation – are respected. The Commission has 
no authority to interpret nor to enforce the Spanish Constitution or the international legal 
instruments that do not form part of EU law.

Conclusion

While reaffirming its support for inclusive and balanced education systems, which take into 
account diverse groups of citizens and their particular needs, the Commission has not been able 
to identify any breach of EU law on the basis of which it could take action in the present case. 


