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NOTICE TO MEMBERS

Subject: Petition No 0288/2021 by T.H. (German) bearing 15 signatures on the posting 
of workers within the European Union

1. Summary of petition

The petitioner demands simplified postings of workers to other Member States in order to 
reduce the resulting competitive disadvantages. He argues that the registration requirements for 
posted workers cause enormous costs for German companies and makes German products more 
expensive compared to foreign products. According to the petitioner, there is considerable 
bureaucracy, which severely restricts the free movement of persons in Europe. As an example, 
he mentions the obligation to register in France. German company representatives who want to 
sell their products in France would have to submit extensive information to the French customs 
authorities before travelling and would not be able to contact unregistered clients 
spontaneously.

2. Admissibility

Declared admissible on 18 June 2021. Information requested from Commission under Rule 
227 (6).

3. Commission reply, received on 10 December 2021

The petition

The petitioner complains that posting of workers generates enormous cost for German 
companies, making German products more expensive. The petitioner also refers to considerable 
bureaucracy involved with posting of workers, namely in relation to posting declarations. He 
particularly mentions France in this context and refers to sensitive data such as payslips and 
contracts of employment which have to be sent to the French authorities. He also refers to high 
penalties in case of breaches. The petitioner suggests that posting of workers needs to be 
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simplified in order to reduce the resulting competitive disadvantage. He also makes concrete 
suggestions for simplification: such as an average weekly working time of 40 hours to be 
assumed, calculation of hourly wage based on income tax and the use of an electronic identity 
card. Regarding breaches of minimum wage, he suggest that employers should have until the 
end of the year to increase the salary to meet the national provisions.

The Commission’s observations

The Commission would like to recall the aim of the Posting of Workers Directive1 (as amended 
by Directive (EU) 2018/957) and the Enforcement Directive on Posting of Workers2, which is 
to facilitate the freedom to provide services while protecting the rights of posted workers and 
guaranteeing a fair level playing field for service providers.

An incorrect and inconsistent transposition of key enforcement obligations could lead to uneven 
enforcement of workers’ rights across the EU and hampers the proper functioning of the Single 
Market. Therefore, the Commission has taken several steps in order to ensure the correct 
application and implementation of these directives, by adopting the Implementation report of 
the Enforcement Directive3 and the Practical Guide on Posting4 and fostering administrative 
cooperation, including, where appropriate, through the actions of the European Labour 
Authority (ELA). Additionally, in the Updating the 2020 new EU Industrial Strategy5, the 
Commission has committed to work with Member States towards a common form in an 
electronic format for the declaration of posting of workers. Furthermore, on 15 July 2021, the 
Commission sent Letters of Formal Notice to 24 Member States for failing to bring their 
national provisions in line with the Enforcement Directive. A number of these letters address 
administrative requirements and control measures that are put in place by Member States in 
addition to the ones required in Article 9 of the Enforcement Directive. The Commission found 
that these additional administrative requirements and control measures are not justified or 
proportionate and they create additional administrative burden to service providers or even 
hinder the freedom to provide services by putting obligations on the service recipients. 

The petitioner raises several issues related to the implementation of the Enforcement Directive 
on Posting of Workers.

Firstly, the Commission notes that the Enforcement Directive on Posting of Workers allows a 
Member State to impose administrative requirements and control measures in order to ensure 
effective monitoring of compliance with the obligations set out in the Enforcement Directive 
and in Directive on Posting of Workers provided that these are justified and proportionate in 
accordance with Union law.

In particular, Article 9(1)(a) of the Enforcement Directive allows Member States to impose “an 
obligation for a service provider established in another Member State to make a simple 

1 Directive 96/71/EC of the European Parliament and of the Council of 16 December 1996 concerning the posting 
of workers in the framework of the provision of services, OJ L 18, 21.1.1997, p. 1–6.
2 Directive 2014/67/EU of the European Parliament and of the Council of 15 May 2014 on the enforcement of 
Directive 96/71/EC concerning the posting of workers in the framework of the provision of services and amending 
Regulation (EU) No 1024/2012 on administrative cooperation through the Internal Market Information System ( 
‘the IMI Regulation’ ) Text with EEA relevance, OJ L 159, 28.5.2014, p. 11–31.
3 COM(2019) 426 final.
4 Practical guide on posting - Publications Office of the EU (europa.eu)
5 COM(2021) 350 final.

https://op.europa.eu/en/publication-detail/-/publication/8ac7320a-170f-11ea-8c1f-01aa75ed71a1/language-en
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declaration to the responsible national competent authorities at the latest at the commencement 
of the service provision, into (one of) the official language(s) of the host Member State, or into 
(an)other language(s) accepted by the host Member State, containing the relevant information 
necessary in order to allow factual controls at the workplace”. The Enforcement Directive also 
lists the information that can be requested in the declaration.

Furthermore, Article 9(1)(b) allows Member States to impose an obligation to keep or make 
available copies of the employment contract, including where appropriate also payslips, 
timesheets indicating the beginning, end and duration of the daily working time and proof of 
payment of wages.

Article 9 (4) further specifies that “Member States shall ensure that the procedures and 
formalities relating to the posting of workers pursuant to this Article can be completed in a user-
friendly way by undertakings, at a distance and by electronic means as far as possible”.

Secondly, the petitioner refers to the administrative requirements in place in France, namely the 
obligation to make a declaration and accompanying documents that have to be sent to the 
French authorities. In relation to this, the Commission would like to point out that the French 
Labour Code in Article R1263-1 states that: “the employer established outside France shall 
keep at the place of work of the person on posting to the national territory or, in the event of 
physical impossibility, in any other place accessible to his representative designated under 
Article L. 1262-2-1 and immediately, at the request of the labour inspectorate for the place 
where the work is carried out, the documents referred to in this Article.” Hence, there does not 
seem to be any obligation stemming from French law requiring service providers to send 
employment contracts and pay slips to French authorities, when making a declaration; there is 
an obligation to keep these documents available and present them at the request of the labour 
inspectorate.

Thirdly, regarding the penalties, the Enforcement Directive in Article 20 foresees that penalties 
provided shall be effective, proportionate and dissuasive. 

Conclusion

Firstly, taking into account the provisions of the Enforcement Directive on Posting of Workers 
as described above, the fact that a Member State requires a declaration of posted workers and 
keeping or making available documents related to the employment relationship and payment of 
wages is in line with the Enforcement Directive. 

Secondly, regarding the documents to be provided to the French authorities at the time of 
making the declaration: there does not seem to be such an obligation since the French Labour 
Code in Article R1263-1 only refers to the obligation to keep such documents available in case 
of inspections.

Thirdly, regarding penalties, the Enforcement Directive requires penalties to be effective, 
proportionate and dissuasive and the Commission addresses the proportionality of sanctions in 
the Letters of Formal Notice sent on 15 July 2021.


