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definition of default laid down in Regulation (EU) No 575/2013

1. Summary of petition

The petitioner refers to the definition of default laid down in Regulation (EU) No 575/2013 on 
prudential requirements for credit institutions and investment firms, whereby the European 
limits for classification of non-performing debts require automatic classification as being in 
default for businesses and citizens that have late payments in excess of 90 days. The petitioner 
highlights a number of problems in the abovementioned regulation. In her view, the European 
legislation applies individually to each credit relationship with a bank. An overdraft on an 
account could therefore lead to a default classification even if there are balances on other 
accounts held with the same institution, thus requiring the ‘obligor’ customer to take steps to 
use the available margin to meet the overdue payment. The petitioner also notes that default 
status remains for at least 90 days from the moment the customer settles the payment arrears 
and/or pays off a current account overdraft. Lastly, the petitioner criticises the absence of 
information, awareness-raising and customer service campaigns about the implications of the 
new provisions, as such campaigns could prevent possible defaults not related to the obligors’ 
financial difficulties. Given the very difficult financial context of the European economy linked 
to the current pandemic, the petitioner calls on the European Commission to assess whether the 
rules introduced by the abovementioned definition of default should be suspended and the 
European Banking Authority immediately mandated to revise its guidelines and guidance on 
the definition and application of default.

2. Admissibility

Declared admissible on 9 July 2021. Information requested from Commission under Rule 227 
(6).
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3. Commission reply, received on 10 December 2021

The Commission’s observations

The definition of default applies to all institutions in the European Union since 1st January 2014. 

In accordance with the internationally agreed banking prudential standards, Regulation (EU) 
No 575/20131 sets out two alternative conditions upon which institutions need to classify 
obligors as defaulted for prudential purposes:

a) the obligor is more than 90 days past due on any material2 credit obligation to the institution, 
the parent undertaking or any of its subsidiaries;

b) the institution considers that the obligor is unlikely to pay its credit obligations to the 
institution, the parent undertaking or any of its subsidiaries in full, without recourse by the 
institution to actions such as realising security. 

The definition of default is generally applicable at obligor level (i.e. across all facilities of a 
certain obligor). However, the Regulation allows institutions to apply the definition of default 
at the level of individual credit facilities rather than at obligor level in case retail customers. 

In September 2016 the European Banking Authority (EBA) published the draft Regulatory 
Technical Standards (RTS) on the materiality threshold for credit obligations past due3 to 
address the wide range of practices used by institutions and ensure a consistent application of 
the rules in the Single Market. Based on the draft RTS, Commission Delegated Regulation (EU) 
2018/1714 was adopted in October 2017. 

Moreover, in order to harmonise the application of several other elements of the definition of 
default across the EU, the EBA published in September 2017 its Guidelines on the application 

1 Regulation (EU) No 575/2013 of the European Parliament and of the Council of 26 June 2013 on prudential 
requirements for credit institutions and investment firms and amending Regulation (EU) No 648/2012 Text with 
EEA relevance, OJ L 176, 27.6.2013, p. 1–337.
2 The Regulation further provides for Competent Authorities (“CA”) to define a threshold to 
assess the materiality of a credit obligation past due that reflect a level of risk they deemed 
reasonable and mandates the EBA to specify the conditions according to which a CA shall set 
the threshold.
3 Draft Regulatory Technical Standards on the materiality threshold for credit obligations past 
due under Article 178 of Regulation (EU) No 575/2013 (EBA/RTS/2016/06)
4 Commission Delegated Regulation (EU) 2018/171 of 19 October 2017 on supplementing Regulation (EU) No 
575/2013 of the European Parliament and of the Council with regard to regulatory technical standards for the 
materiality threshold for credit obligations past due (Text with EEA relevance. ), OJ L 32, 6.2.2018, p. 1–5. This 
Regulation requires CA to set a materiality threshold that is composed of both an absolute and a relative threshold. 
The absolute threshold refers to the total amount of the credit obligation past due understood as the sum of all past 
due amounts related to the credit obligations of the borrower towards the institution, the parent undertaking or any 
of its subsidiaries. The relative threshold is defined as a percentage of a credit obligation past due in relation to the 
total on-balance-sheet exposures to the obligor, excluding equity exposures. Based on this Regulation, the absolute 
threshold cannot be higher than EUR 100 for retail exposures or EUR 500 for non-retail exposures. Moreover, the 
Regulation suggests that the relative threshold should be set at the level of 1% for both retail and non-retail 
exposures. However, if CA consider that this suggested level of the materiality threshold does not reflect a 
reasonable level of risk they may set a relative threshold at a different level, which in any case must be lower than 
or equal to 2.5%. The Commission trusts that the competent authorities use this flexibility to ensure that the 
materiality threshold does not ‘lead to the recognition of an excessive number of defaults that are due to other 
circumstances than financial difficulties of an obligor’.
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of the definition of default. These Guidelines provide detailed clarifications in relation to a 
number of crucial implementation aspects such as the “days past due” criterion for the 
identification of a default, indications of unlikeliness to pay (including provisions applicable to 
forborne credit obligations) and conditions for the return to non-defaulted status. 

With respect to the specific concerns raised by the petitioner, it is worth noting that: 

- The definition of default, including the application of the provisions set out in Delegated 
Regulation (EU) 2018/171, generally applies at obligor level, unless institutions decide to 
apply it at single credit facility level for retail customers. It therefore follows that both i) the 
sum of all past due amounts related to the credit obligations of the obligor to the institution, 
and ii) the total on-balance-sheet exposures of the institution to the obligor are taken into 
consideration when applying the definition of default and, in particular, when determining 
whether they are material in accordance with the Regulation. Consequently, a default is 
considered as having occurred only where, for at least 90 consecutive  days, overdraft 
amounts that are material with respect to the total credit obligation amounts of the obligor 
are not paid off. However, while the classification of an obligor as defaulted affects how 
banks and supervisors treat that obligor for prudential purposes, this does not prevent 
institutions from allowing overdrafts on current accounts as they remain free to decide 
whether to allow their customers to overdraw their current accounts;  

- The specific criteria set out in the EBA Guidelines on the application of the definition of 
default for the return of a previously defaulted exposure to non-defaulted status aim at 
ensuring that institutions possess sufficient information to properly assess the obligor’s 
ability to fulfil its credit obligation and, in particular, to make sure that the improvement of 
their credit quality is factual and permanent –  to avoid an excessive number of repeated or 
multiple defaults;

- The new provisions were subject  to dedicated public consultations carried out by the EBA 
starting from 2015 (well-before the envisaged application date of 2021), raising awareness 
amongst both institutions and competent authorities and allowing institutions to properly 
inform their clients in due time about the implications, if any, that the harmonised rules may 
have;

- In accordance with international standards, Regulation (EU) 575/2013 requires institutions 
to consider an obligor as “unlikely to pay” (and hence defaulted) where their financial 
obligation becomes diminished due to concessions granted by the institution on the 
obligation’s repayment terms and conditions. The EBA Guidelines specify further that an 
obligation becomes diminished where the net present value of the cash flows (including 
paid interest and fees) expected under the modified contractual arrangement decreases by 
more than 1% compared to the cash flows expected under the original arrangement. The 



PE703.165v01-00 4/4 CM\1246564EN.docx

EN

threshold has been set to account for situations in which the percentage change in the present 
value of expected cash flows is related to technical discounting effects or rounding of 
amounts, and should therefore not lead to a “distressed” restructuring (and consequently to 
a default). 

Conclusion

The Commission considers that it is crucial for banks to measure their risks in an accurate, 
consistent and transparent manner, in particular at this economic juncture. In this respect, the 
newly applicable provisions on the definition of default support this accurate measurement of 
risk by specifying rules on how to set and effectively apply the European prudential regime. 

Moreover, the Commission believes that the application of the new rules on the definition of 
default is a major milestone in establishing a level playing field for the detection and treatment 
of obligors in financial difficulties. They create a common language for institutions, supervisors 
and investors to use when they look at the credit risk in a bank’s balance sheet. This common 
language allows everyone to have a good understanding of these risks. It helps ensure 
comparability and a level playing field across institutions. It also helps to maintain trust in 
banks’ balance sheets, which is particularly important in times of crisis. 

Finally, in June 2020, the EBA reaffirmed the implementation timeline for the Delegated 
Regulation, and the Commission has full confidence in the supervisors’ expertise and judgment 
in this matter. 

In the light of the above and recent discussions with Member States and MEPs, no further 
action from the Commission is warranted. Nevertheless, the Commission continues to 
monitor the evolution of the COVID-19 pandemic and its impact on banks and their 
customers, and stands ready to react swiftly and decisively if necessary to support the 
recovery. 


