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Subject: Petition No 0522/2021 by Tuomo Valkonen (Finnish) on the discriminatory 
ban on flights from third countries by EU Member States

1. Summary of petition

The petitioner complains that the ‘flight bans’ that several Member States have put in place to 
limit the spread of COVID-19 infections violate Article 29(1) of the directive on freedom of 
movement, which provides that in pandemic situations rights to freedom of movement may be 
restricted only when those restrictions also apply to nationals of the host Member State. He 
explains that some Member States are only allowing flights from certain geographical areas if 
the passengers are nationals or residents of that Member State as well as if they are nationals or 
residents of other Member States who are in international transit, but are excluding non-resident 
family members who wish to travel to Europe.

In his view, these limitations are not in fact banning flights, but rather are illegally limiting the 
right to freedom of movement by limiting which people can be passengers on the flights. He 
therefore calls for the travel restrictions to be lifted for nationals of non-EU countries who wish 
to make non-essential journeys to a Member State, in line with the European Commission’s 
proposal to amend Council Recommendation 2020/912 (COM(2021) 232).

2. Admissibility

Declared admissible on 14 September 2021. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 9 December 2021

The Commission’s observations 

Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on non-
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essential travel into the EU and the possible lifting of such restriction1, adopted on the basis of 
a proposal from the Commission, provides in point 1 that Member States should gradually lift 
the temporary restriction on non-essential travel to the EU in a coordinated manner with regard 
to the residents of the third countries listed in its Annex 1.

The petitioner refers to the Commission proposal for a Council Recommendation amending 
Council Recommendation (EU) 2020/9122. It proposed at a new Point 2a the lifting of the 
temporary restrictions on non-essential travel to the EU with regard to third-country nationals 
other than those referred to in its Annex 1 who have received the last recommended dose of one 
of the EU authorised COVID-19 vaccines.

This proposal was adopted by the Council in its Recommendation (EU) 2021/816 on 20 May 
2021, amending Council Recommendation (EU) 2020/9123. It introduced a new Point 6a 
providing that Member States should in principle lift the temporary restriction on non-essential 
travel to the EU with regard to travellers from third countries who have received the last 
recommended dose of one of the EU authorised COVID-19 vaccines.

Most recently, Council Recommendation (EU) 2021/1170 of 15 July 2021 amended Council 
Recommendation (EU) 2020/9124 updating its Annex 1 with regard to third countries, Special 
Administrative Regions and other entities and territorial authorities whose residents should not 
be affected by temporary external border restrictions on non-essential travel into the EU.

Article 21(1) of the Treaty on the Functioning of the European Union (TFEU) enshrines the 
right of EU citizens to move and reside freely within the territory of the Member States. This 
right is not unconditional and can be limited for reasons of public health, which are also 
reflected in the Free Movement Directive5. 

Pursuant to Article 27(1) of the Free Movement Directive, Member States may indeed adopt 
restrictions to the right of free movement on limited public interest grounds, which include the 
protection of public health. 

According to Article 29(1) of the Free Movement Directive, “[t]he only diseases justifying 
measures restricting freedom of movement shall be the diseases with epidemic potential as 
defined by the relevant instruments of the World Health Organisation (WHO) and other 
infectious diseases or contagious parasitic diseases if they are the subject of protection 

1 Council Recommendation (EU) 2020/912 of 30 June 2020 on the temporary restriction on non-essential travel 
into the EU and the possible lifting of such restriction, OJ L 208I , 1.7.2020, p. 1–7.
2 COM(2021) 232 final; https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52021DC0232&from=EN
3 Council Recommendation (EU) 2021/816 20 May 2021 amending Recommendation (EU) 2020/912 on the 
temporary restriction on non-essential travel into the EU and the possible lifting of such restriction, OJ L 182, 
21.5.2021, p. 1–5.
4 Council Recommendation (EU) 2021/1170 of 15 July 2021 amending Recommendation (EU) 2020/912 on the 
temporary restriction on non-essential travel into the EU and the possible lifting of such restriction, OJ L 255, 
16.7.2021, p. 3–6.
5 Directive 2004/38/EC on the right of citizens of the Union and their family members to move and reside freely 
within the territory of the Member States and repealing Directives 64/221/EEC, 68/360/EEC, 72/194/EEC, 
73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC, OJ L 158, 30.4.2004, p. 77–
123.

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021DC0232&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021DC0232&from=EN
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provisions applying to nationals of the host Member State”. 

In March 2020, the COVID-19 outbreak was declared a pandemic by the World Health 
Organization (WHO)6. It is therefore clear that the protection of public health could justify the 
adoption by Member States of restriction measures in accordance with Article 29 of the Free 
Movement Directive.

The competence to take measures to protect public health in the context of the pandemic is a 
matter for Member States, which benefit from a margin of appreciation to establish an adequate 
level of protection. 

Restrictions to free movement adopted for public health reasons must apply in accordance with 
general principles of EU law, i.e. without discrimination on grounds of nationality, and they 
must not go beyond what is necessary (i.e. cannot be achieved by less restrictive rules). They 
must be proportionate to the objective pursued. 

The Commission has consistently argued that blanket travel bans should be avoided, as more 
targeted measures, such as mandatory quarantine or testing, were typically available. At the 
same time, the power to restrict free movement on grounds of public health, granted in the Free 
Movement Directive as mentioned above, does not per se rule out denial of entry, if the relevant 
conditions are met.

This can differ from constitutional rules on the entry of a Member State’s own nationals, which 
can typically not be refused. As early as March 20207, the Commission made clear that this 
must also extend to EU citizens residing in the Member State concerned.

Conclusion

The Commission will continue to work with Member States to ensure that any restriction to 
free movement adopted to protect public health during the COVID-19 pandemic respects the 
principles of EU law, notably on non-discrimination and proportionality.

6 WHO, ‘WHO Director-General’s opening remarks at the media briefing on COVID-19 – 11 March 2020’, 
https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-
covid-19---11-march-2020
7 Guidelines for border management measures to protect health and ensure the availability of goods and essential 
services, C(2020) 1753 final, OJ C 86I, 16.3.2020, p. 1
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