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NOTICE TO MEMBERS

Subject: Petition No 0989/2020 by Yamina Saheb (French) on the need to include 
measures in European Union environmental legislation to put an end to the 
protection of foreign investment in fossil fuels

1. Summary of petition

The petitioner points out that the EU and its Member States have been party to the Energy 
Charter Treaty (ECT) since 1998, which protects foreign investments in fossil fuels through 
private arbitration. The petitioner considers that, in practice, those making profits from fossil 
fuels can use the parallel justice system of private arbitration to seek very high compensation 
for changes in legislation that may affect the ‘legitimate’ expectations of foreign investors. 
The petitioner alleges that the ECT runs counter to the Treaty on the Functioning of the 
European Union (TFEU) by allowing such disputes within the EU, while increasing the cost 
of climate action and energy transition. EU taxpayers are the main victims of the ECT. The 
current format of the Energy Charter Treaty is designed as a vehicle for the fossil fuel lobby 
to protect this industry. The petitioner believes that the EU and the Member States should take 
their climate neutrality commitments seriously and act accordingly. The proposed EU Climate 
Law should be amended to include provisions to end the protection of foreign investments in 
fossil fuels.

2. Admissibility

Declared admissible on 15 December 2020. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 10 February 2022

In general, the Commission would like to stress that the EU and its Member States are taking 
their climate neutrality commitments seriously. As stated in the Council conclusions on Climate 
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and Energy Diplomacy of 25 January 20211, the EU is firmly determined to ensure that its 
external policy is consistent with its climate ambition and has highlighted in particular the 
urgent need for progress in the negotiations for the modernisation of the Energy Charter Treaty 
(ECT). The EU will discourage all further investments into fossil fuel based energy 
infrastructure projects, unless they are fully consistent with an ambitious, clearly defined 
pathway towards climate neutrality in line with the long-term objectives of the Paris Agreement 
and best available science. 

As to the ECT, from the outset, the ECT investment protection related provisions protect not 
only fossil fuels as stated by the petitioner but also renewable energy related investments. In 
fact, currently, around 60% of all investment protection arbitrations are related to renewable 
energy. 

Further, the Commission would like to point out that on 15 February 2021, in order to align the 
ECT with the Paris Agreement and the European Green Deal, the European Union and its 
Member States submitted to the Energy Charter Treaty Secretariat an EU text proposal for a 
revised definition of “economic activity in the energy sector”. The document constitutes an 
additional submission to the proposal for the modernisation of the ECT, sent to the ECT 
Secretariat on 19 May 2020, which addressed mainly trade and investment protection matters, 
and included in particular a proposal to reinforce Contracting Parties’ right to regulate in 
accordance with their energy, climate and environmental policies. The text of the EU’s proposal 
is available here: https://ec.europa.eu/energy/sites/default/files/eu_submission_-
_revised_definition_of_economic_activity_in_the_energy_sector.pdf

This submission proposes to modify the ECT, by phasing out and excluding the protection of 
investments in fossil fuels. This proposal was discussed at several occasions in the course of 
the six rounds of negotiations that took place in 2021. 

For the EU, the exclusion of investment protection for existing investments would apply ten 
years after the entry into force or provisional application of the amendments to the Treaty, but 
not later than 31 December 2040. 

New investments, i.e. investments in fossil fuels made after the entry into force of the amended 
Treaty, would not be protected by the ECT anymore, with the exception of specific investments 
in projects generating electricity from gas, and in pipelines, which would continue to benefit 
from the ECT protection either until 31 December 2030, or for ten years after the entry into 
force of the amendments to the Treaty (but not later than 31 December 2040). 

By the above proposals that were submitted to the ECT Secretariat and that would now be the 
basis for the upcoming negotiations, the EU has acted in accordance with its long-term energy 
transition and climate goals, which would favour an ECT that covers only those investments 
needed to support the transition to a climate neutral energy system. 

The successful revision of the Treaty would be a concrete example of the EU’s international 
action in the area of climate and energy. It would also extend EU’s internal energy and climate 
policy objectives, including the European Green Deal, to a multilateral Treaty.

As regards the position of the petition regarding the application of the Investor-to-State dispute 

1 https://www.consilium.europa.eu/media/48057/st05263-en21.pdf 
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settlement mechanism under the ECT between EU investors and Member States of the EU, the 
Commission recalls its long-standing position on the issue. In particular, the Commission has 
made clear in the Communication on the Protection of intra-EU investment of 19 July 20182 
and in numerous amicus curiae interventions before arbitral tribunals that it considers that the 
ECT does not contain an arbitration clause applying between investors of a Member State and 
another Member State. Importantly, in Case C-741/19 Republic of Moldova v Komstroy, the 
Court of Justice of the European Union (CJEU) indeed clarified that Article 26 of the ECT does 
not apply to intra-EU disputes. In particular, that means that investors from one Member State 
cannot bring investor-State arbitration against another Member State on that basis. The Court 
thus confirmed the position taken by the Commission ever since the question of the intra-EU 
application of Article 26 of the ECT arose.

As set out above, there is an urgent need for progress in the negotiations for the modernisation 
of the ECT and the EU is working hard to achieve this. While the European Climate Law is a 
key element of the European Green Deal, it is not appropriate for the Climate Law to set a 
negotiating mandate, as there are specific procedures dealing with this.

Conclusion

The petitioner is invited to consult the EU submission regarding the definition of “economic 
activity in the energy sector” made to the ECT Secretariat on 15 February 2021 and discussed 
throughout the rounds of negotiations for the modernisation of the ECT, which took place in 
2021. This submission addresses many of the points raised by the petitioner. 

2 Available at https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A52018DC0547).
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