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Subject: Petition No 1032/2021 by Dolores Martínez Márquez (Spanish), on behalf of 
the Union of Nursing Technicians, on the incorrect classification of nursing 
graduates in relation to their professional category

1. Summary of petition

The petitioner complains that statutory nursing technicians are placed by the Spanish 
administration in category C2, whereas statutory staff holding an advanced level national 
vocational qualification are classed as C1, thus infringing the provisions under Article 76 of the 
Basic Statute of Public Employees of 2007. According to the petitioner, this violates the most 
basic rules on equality and discrimination, leading to an unjustified difference in treatment of 
those who hold university degrees and those who do not, since the law is applied directly to the 
former, as they are classified correctly from the outset, whereas the latter (those who do not 
have a university degree) are not covered by the law, since, according to the petitioner, they are 
incorrectly classified from the outset. The petitioner calls on the European Parliament to oblige 
the Spanish administration to correctly categorise the above-mentioned professionals placing 
them in group C1.

2. Admissibility

Declared admissible on 15 February 2022. Information requested from Commission under 
Rule 227(6).

3. Commission reply, received on 3 May 2022

The Commission’s observations

The petitioner alleges unjustified discrimination as regards the classification of statutory 
nursing technicians in the Spanish administration depending on whether they hold university 
degrees or not. 
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While there are EU directives which apply to certain situations of discrimination1 there is no 
provision in the EU acquis relating to different treatment of workers in the situation described 
by the petitioner. 

Conclusion

The Commission, therefore, has no competence to intervene in this case. The petitioner may 
pursue his case as appropriate at national level.

4. Commission reply (REV.), received on 30 January 2023

Request to reopen the petition

In their submission of 7 October 2022, the petitioners present a new argument, inter alia. They 
claim implicitly that the difference in treatment among health staff in Spain, between those who 
hold university degrees and those who do not, constitutes indirect sex discrimination against 
women. They explain that 90% of affected persons are women. 

Commission comments

The EU Directive 2006/542 prohibits direct and indirect sex discrimination in employment and 
occupation. Indirect discrimination based on sex is defined as: 

‘where an apparently neutral provision, criterion or practice would put persons of one sex at a 
particular disadvantage compared with persons of the other sex, unless that provision, criterion 
or practice is objectively justified by a legitimate aim, and the means of achieving that aim are 
appropriate and necessary’.

It must be emphasised that for indirect discrimination to exist it is not enough that women are 
found to be put at a particular disadvantage by, for example, a certain provision. In addition, 
the provision in question must also be found to be not justified by a legitimate aim and/or not 
proportionate. 

Directive 2006/54 has been transposed into the Spanish legal order, notably, by the Organic 
Law 3/2007 for the effective equality between men and women3.

While citizens who believe that EU legislation has been applied to them in a wrongful way can 
address a complaint to that effect to the Commission, it is also advisable for those to bring a 

1 In particular, where there is different treatment between workers under fixed-term employment relationships and 
those under permanent employment relationships, or between part-time and full-time workers, or different 
treatment on the grounds of religion or belief, disability, age, sexual orientation or sex; see respectively Council 
Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work concluded by 
ETUC, UNICE and CEEP, OJ L 175, 10.7.1999, p. 43–48, Council Directive 97/81/EC of 15 December 1997 
concerning the Framework Agreement on part-time work concluded by UNICE, CEEP and the ETUC - Annex : 
Framework agreement on part-time work, OJ L 14, 20.1.1998, p. 9–14, Council Directive 2000/78/EC of 27 
November 2000 establishing a general framework for equal treatment in employment and occupation, OJ L 303, 
2.12.2000, p. 16–22, and Directive 2006/54/EC of the European Parliament and of the Council of 5 July 2006 on 
the implementation of the principle of equal opportunities and equal treatment of men and women in matters of 
employment and occupation (recast), OJ L 204, 26.7.2006, p. 23–36.
2 https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0054
3 Ley Orgánica 3/2007, de 22 de marzo, para la igualdad efectiva de mujeres y hombres.

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0054
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complaint before the national authorities, including national courts, who are competent to 
enforce the rights of citizens deriving from the directive. This is particularly the case regarding 
complaints of indirect discrimination, since their examination requires an analysis of facts and 
an evaluation of the possible justification and proportionality of the measures that the national 
courts are more apt to make. 

As the Commission recalled recently4, a judgment by the Court of Justice is addressed to a 
Member State and can only indirectly address an individual’s problem. The Court of Justice 
cannot order the Member State to pay damages to an individual adversely affected by an 
infringement of EU law. To seek compensation or have a national measure annulled, 
complainants must still take their case to a national court.

In their new submission, the petitioners also indicate alleged violations of Council Directive 
2000/78/EC5 (the ‘Employment Equality Directive’). In particular, the petitioners consider that 
– although the Employment Equality Directive is formally aimed at combating discrimination 
on the grounds of religion or belief, disability, age or sexual orientation in the area of 
employment and occupation – the principles and methods of protection which this Directive 
implements cannot exclude other forms of discrimination.

However, we confirm that the Employment Equality Directive is not violated in the situation 
described by the petitioners. The Court of Justice of the EU confirmed its case law that the 
discrimination grounds set out in Article 1 of the Employment Equality Directive (i.e. religion 
or belief, disability, age, sexual orientation) are listed exhaustively. Accordingly, the Court has 
concluded that the scope of this Directive does not include the professional category nor the 
nature of the employment relationship of the individuals concerned. 

The petitioners also report recital 4 of the Employment Equality Directive, which offers a 
background contextualising the legal provisions contained in the text of the Employment 
Equality Directive. However, the recital in no way extends the scope of the Directive beyond 
what has been mentioned above.

The petitioners also mention Article 3(3) of the Treaty on European Union (TEU), stating that 
‘The Union (…) shall combat social exclusion and discrimination and shall promote social 
justice and protection (…)’. However, this provision describes a general aim of the Union, 
without setting precise obligations. Accordingly, this is not a provision of the EU acquis 
violated by the different treatment of workers in the situation described by the petitioner.

Moreover, regarding the petitioners’ references to the Charter of Fundamental Rights of the 
European Union (‘the Charter’), it should be noted that the Charter does not apply to every 
situation of an alleged violation of fundamental rights. According to its Article 51(1), the 
Charter applies to Member States only when they are implementing European Union law. 
Moreover, Article 6(1) of the Treaty of the European Union states that ‘[t]he provisions of the 
Charter shall not extend in any way the competences of the Union as defined in the Treaties’.

As regards the alleged violation of the Community Charter of the Fundamental Social Rights 
of Workers, it should be clarified that such a Charter, being a political statement in nature, is 

4 Communication of the Commission of 13/10/2022, “Enforcing EU law for a Europe that delivers”, COM(2022) 
518 final, at page 20.
5 https://ec.europa.eu/social/main.jsp?catId=166&langId=en 

https://ec.europa.eu/social/main.jsp?catId=166&langId=en
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not legally binding. Consequently, the Commission cannot intervene on such non-binding basis.

Furthermore, concerning the alleged breach of the Convention No 111 of the International 
Labour Organisation (ILO) on Discrimination, we recall that Spain ratified this ILO Convention 
on 6 November 1967. Accordingly, Spain has an international obligation to respect and 
implement the Convention. As regards alleged breaches of these provisions, we recall that the 
application of International Labour Standards in Spain is supervised by ILO Committee of 
Experts (CEACR) and not by the European Commission of the European Union. We highlight 
that the CEACR adopted in 2021 its most recent observations on the application of Convention 
No 111 by Spain.

The petitioners can also find useful to contact the “Instituto de la Mujeres”, which is the Spanish 
equality body responsible, according to directive 2006/54, for assisting victims of sex 
discrimination in pursuing their complaints. The Instituto can be contacted through this website: 
Instituto de las Mujeres - Consulta Online (inmujeres.gob.es) 

Conclusion

In their new submission, the petitioners argue (inter alia) that the alleged difference in treatment 
among health staff in Spain constitutes indirect sex discrimination against women. This 
concerns the application in Spain of directive 2006/54, which prohibits direct and indirect 
discrimination based on sex. 

This directive has been transposed into the Spanish legal order. In these circumstances, it is 
advisable for the persons who believe to have been discriminated against to bring a complaint 
before the national authorities, including national courts. This is particularly the case regarding 
complaints of indirect discrimination, since their examination requires an analysis of facts and 
an evaluation of the possible justification and proportionality of the measures that the national 
courts are more apt to make. 

As far as the other arguments of the applicants are concerned, for the reasons explained above, 
the Commission has no competence to intervene in this case. The petitioners may pursue their 
case as appropriate at national level.

https://www.inmujeres.gob.es/servRecursos/consulta.do

