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NOTICE TO MEMBERS

Subject: Petition No 0917/2021 by Bruno Lago (Italian) on the enforcement by Italy of 
the judgment of the Court of Justice on the liability of Member States for 
errors committed by their courts

1. Summary of petition

The petitioner lodged a complaint with the Court of Rome alleging a serious infringement of 
EU law by the Naples Public Prosecutor’s Office in relation to criminal proceedings brought 
against him and subsequently dismissed in 2013 without charge. Under Law 117/88, amended 
by Law 18/2015, on the civil liability of the state for errors committed by public prosecutors 
and the courts, he then made an application that was rejected by the court, which denied any 
errors or infringements of EU law, even though these had previously been recognised by other 
courts in Naples, such as the Review Court (Tribunale del Riesame) in 2011 and the Court of 
Appeal in 2015. He argues that this judgment of the Court of Rome appears to contradict the 
judgment of the Court of Justice of the European Union in Case C-379/10 of 24 November 
2011 (Commission v Italy). The petitioner considers that the European Commission closed 
the infringement procedure (2009/2230) against Italy in 2015 too hastily, and he calls on the 
European Parliament to verify whether Italian law sufficiently protects the rights of EU 
citizens in cases where EU law has been infringed due to errors by the Italian courts.

2. Admissibility

Declared admissible on 12 January 2022. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 3 June 2022

The petition concerns matters related to the civil liability of the State for damages caused in the 
exercise of judicial functions by Italian magistrates. In particular, it refers to Law No. 117/88 
which was amended by Law No. 18/2015 aimed to implement the decision of the Court of 
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Justice of the European Union (CJEU) in case C-379/10 of 24 November 2011 (Commission v 
Italy).

It follows from the case law of the CJEU, that the State liability for loss or damage caused by 
a decision of a national court adjudicating at last instance which infringes a rule of Union law 
is governed by the conditions that the rule of law infringed must be intended to confer rights on 
individuals; the breach must be sufficiently serious; and there must be a direct causal link 
between the breach of the obligation incumbent on the State and the loss or damage sustained 
by the injured parties. In that respect, due to the specific nature of the judicial function and to 
the legitimate requirements of legal certainty, State liability for an infringement of Union law 
by a decision of a national court adjudicating at last instance can be incurred only in the 
exceptional case where the court has manifestly infringed the applicable law (judgment of 30 
September 2003, Köbler, C-224/01, paragraphs 52-54). The petitioner’s case does not relate to 
a decision rendered by a national court adjudicating at last instance.

The legislative amendments introduced in Italy in 2015 aimed at addressing the shortcomings 
identified by the CJEU in the above-mentioned judgment of 24 November 2011, by abolishing 
the so-called “admissibility filter”, by introducing liability of the State when damages occurred 
by an interpretation of the law or by an assessment of the facts and evidence carried out by a 
court because of intentional fault or serious misconduct, and by a compulsory redress action in 
some cases. Those provisions appear to comply with the principle of effectiveness which 
requires that the procedural mechanisms under national law must not be structured in such a 
manner as to make it impossible or excessively difficult to obtain compensation.

After the adoption of such amendments, the Commission decided to close the infringement 
procedure (2009/2230) which was pending against Italy. There have been no further 
amendments to the law on civil liability as regards damages caused by the judiciary after those 
amendments. 

As regards the personal liability of judges, it should be pointed out that any such system liability 
of judges falls within the organisation of justice and, therefore, within the Member States’ 
competence. However, in exercising that competence, Member States must comply with EU 
law. In that respect, it is to be recalled that any system of personal liability of judges should 
strike a delicate balance between two interests: on the one hand, the interest of the individual 
who has been unlawfully harmed by a court ruling in obtaining redress for the detriment 
suffered; on the other hand, the need to safeguard the judiciary against potential conditioning 
in order to protect the independence and impartiality of the judiciary and, thereby, the effective 
judicial protection of individuals as required under the second paragraph of Article 19(1) of the 
Treaty on European Union (TEU).

Conclusion 

As regards the system of liability of the State for judicial decisions contrary to Union law, the 
Commission decided to close the infringement procedure which was pending against Italy after 
legislative amendments made in 2015. There have been no further amendments to the relevant 
law.

Under the Treaties on which the European Union is based, it is the competence of the Member 
States to set up a system of personal liability of judges as it falls within the organisation of 
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justice. In exercising that competence, Member States must comply with EU law requirements, 
such as those following from Article 19(1) TEU as regards judicial independence.

The Commission will continue monitoring developments in all Member States, including Italy, 
and will remain vigilant to ensure compliance with the requirements of EU law, including the 
independence of the courts called upon to rule on questions concerning the application or 
interpretation of EU law, in order to ensure the effective judicial protection of individuals 
required under the second subparagraph of Article 19(1) TEU.’

4. Commission reply, received on 18 October 2022 (REV)

The Commission’s observations

The new element of the comments submitted by the petitioner after the Commission’s reply, is 
the reference to the ‘Report of the Ministry of Justice on the justice system for the year 2021’. 
This report mentioned the increase in the number of claims (91 new claims in 2021 compared 
to 72 in 2020) and observed that ‘the percentage of orders for damages is insignificant’. The 
same report also added that the Ministry of Justice monitors the requests of out-of-court 
settlements. This can be taken into account for a possible explanation of the low number of 
orders for damages due to errors of magistrates. It appears reasonable that the Ministry may 
have an interest in accepting an out-of-court settlement when the claim is solid, while leaving 
the ungrounded ones for judicial procedures. Therefore, the proceedings in Court would be 
reduced in number.

Finally, from annex 3 (second last paragraph), it appears that what appears to endanger an 
effective judicial remedy is not the framework for civil liability of magistrates, but possibly the 
lengthy duration of trials, which is an issue that the Commission has underlined several times 
in the European Semester cycle as well as in the Annual Rule of Law Report. In the context of 
the Recovery and Resilience Plan (RRP), Italy has committed to reducing by 40% the 
disposition time at three instances of civil justice by late 2026.

Conclusion

The Commission considers that there are no additional elements with respect to the original 
petition and therefore it confirms the original conclusion.


