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Committee on Petitions

3.6.2022

NOTICE TO MEMBERS

Subject: Petition No 0343/2022 by Michał Wawrykiewicz (Polish), on behalf of the 
Justice Defence Committee (KOS), signed by 10 other associations, on the 
rule of law in Poland during the war in Ukraine

1. Summary of petition

The petitioner complains about the Polish government, which, has been positioning itself in the 
international arena as a defender of freedom and democracy, emphasising intensive efforts to 
help refugees from Ukraine, while simultaneously, in the domestic arena, it has been destroying 
the standards of democracy and the rule of law. The petitioner mentions a number of measures, 
which has been undertaken since the war started: - alleged suspension of judges for applying 
European law and implementing CJEU rulings; - the attempt to pass a law guarantying the 
politicians from the ruling party immunity for official offences committed during the pandemic 
and the war; - handing appointments to more than 200 new, allegedly defectively nominated (at 
the request of the ‘neo-NCJ’) so-called ‘neo-judges’ and the Constitutional Tribunal’s ruling 
undermining the validity of Article 6 of the ECHR in Poland.  In addition, the petitioner 
indicates the failure to implement the CJEU judgments of 14 and 15 July 2021 (C-204/21 R 
and C-791/19) and measures to perpetuate the status quo in conflict with European law and to 
repress Polish judges who implement the CJEU rulings (such as ongoing procedures in the 
Disciplinary Chamber). Furthermore, the petitioner describes abuses connected with use of 
‘Pegasus’ spyware during the 2019 parliamentary elections.

2. Admissibility

Declared admissible on 16 May 2022. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 3 June 2022

The petition
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The petitioners – a group of Polish NGOs active in the area of the rule of law– complain about 
the alleged recent intensification of actions on the part of the Polish authorities, following the 
Russian invasion of Ukraine, aimed at further destabilising the rule of law in Poland. To that 
end, the petitioners refer to several developments on the ground, notably as regards new judicial 
appointments carried out by the President of the Republic acting upon the request of the 
National Council for the Judiciary; case law of the Constitutional Tribunal establishing the 
unconstitutionality of Article 6 of the European Convention of Human Rights; and further 
decisions taken against judges in the alleged violation of the Court of Justice’ ruling of 15 July 
2021 in the case C-791/19 Commission v Poland as well as interim measures order of 14 July 
2021 in the case C-204/21 commission v Poland. The petitioners call on the EU institutions to 
use all the tools at their disposals to address the situation accordingly. 

The Commission’s observations

The Commission considers that there is a clear risk of a serious breach of the rule of law in 
Poland. For this reason, on 20 December 2017 the Commission adopted a reasoned proposal in 
accordance with Article 7(1) of the Treaty on European Union (TEU). The key consideration 
for the Commission to activate the Article 7(1) TEU procedure was that the cumulative effect 
of the reform restricts the independence of the judiciary and impinges on the separation of 
powers in Poland. The common pattern of these reforms is that the executive and legislative 
powers can interfere with the entire structure of the justice system1.

The Commission has also undertaken other steps to protect the rule of law in Poland. In 
particular, on 31 March 2021, the Commission decided2 to refer Poland to the Court of Justice 
of the European Union (CJEU) regarding the law on the judiciary of 20 December 2019 and 
the continued activities of the Disciplinary Chamber of the Supreme Court as regards cases 
concerning judges. The Commission considers that the law on the judiciary undermines the 
independence of Polish judges and is incompatible with the primacy of EU law. The 
Commission also decided to ask the CJEU to order interim measures so as to prevent the 
aggravation of serious and irreparable harm inflicted to judicial independence and the EU legal 
order. On 14 July 2021, the Vice-President of the CJEU granted all the interim measures 
requested by the Commission. 

In addition, in another infringement procedure launched by the Commission, the CJEU ruled 
on 15 July 2021 that the disciplinary regime for judges in Poland is not compatible with EU 
law.

In relation to the abovementioned rulings of 14 and 15 July 2021, the Commission considers 
that Poland has failed to take the necessary measures to fully comply with them. On 
7 September 2021, the Commission therefore took two separate decisions. Firstly, as regards 
the interim measures order of 14 July 2021, the Commission decided to request the CJEU that 
daily financial penalties be imposed on Poland. On 27 October 2021, the Vice-President of the 
CJEU imposed EUR 1 000 000 as a daily penalty payment on Poland for as long as the interim 
measures order of 14 July 2021 has not been fully complied with. Secondly, as regards the 
judgment of the CJEU of 15 July 2021, the Commission decided to send a letter of formal notice 
to Poland. The Polish authorities submitted their reply on 8 November 2021. This reply is 

1 You can find more about this measure here: https://ec.europa.eu/commission/presscorner/detail/en/IP_17_5367
2 You can find more about this measure here: https://ec.europa.eu/commission/presscorner/detail/en/ip_21_1524

https://ec.europa.eu/commission/presscorner/detail/en/IP_17_5367
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currently being analysed in detail in view of deciding on next steps, as appropriate.

More recently, on 22 December 2021, the Commission launched another infringement 
procedure against Poland concerning the Constitutional Tribunal. The Constitutional Tribunal, 
in its interpretation of the Polish Constitution, notably in its rulings of 14 July 2021 and 7 
October 2021, expressly defied the primacy of EU law and went so far as to consider provisions 
of the EU Treaties incompatible with the Polish Constitution. The Commission considers that 
this interpretation of the Polish Constitution breached Article 19(1) TEU by giving it an unduly 
restrictive interpretation, and thereby deprives individuals before Polish courts from the full 
guarantees set out in that provision. The Commission, furthermore, considers that this case law 
breached the general principles of autonomy, primacy, effectiveness and uniform application 
of Union law and the binding effect of rulings of the CJEU. Finally, the Commission considers 
that the Constitutional Tribunal no longer meets the requirements of an independent and 
impartial tribunal previously established by law, as required by Article 19(1) TEU. The Polish 
government replied to the letter of formal notice on 18 February 2022. The reply is analysed in 
view of deciding on next steps.

Furthermore, the Commission has noted with concern that, although the Sejm recently finalised 
the appointment of new judges-members of the National Council for the Judiciary, no steps 
were taken to address the appointment regime of the Council’s judges-members and its lack of 
independence vis-à-vis the executive and the legislature as now confirmed in judgments of the 
CJEU and the European Court of Human Rights (ECHR). This situation is being examined in 
order to decide on the appropriate way to address the issues identified.

Conclusion

The Commission will continue to follow closely the developments in Poland, including in the 
context of its annual Rule of Law Report3, and remains strongly committed to upholding EU 
law and values in the interest of the citizens of Poland and of the rest of the European Union.

3 You can find the 2021 Rule of Law Report here: https://ec.europa.eu/info/policies/justice-and-fundamental-
rights/upholding-rule-law/rule-law/rule-law-mechanism/2021-rule-law-report/2021-rule-law-report-
communication-and-country-chapters_en
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