
CM\1271222EN.docx PE738.683v02-00

EN United in diversity EN

European Parliament
2019-2024

Committee on Petitions

4.11.2022

NOTICE TO MEMBERS

Subject: Petition No 0219/2022 by S.M.H. (Austrian) on alleged discrimination in 
imposing property sales taxes in Austria for non-residents

1. Summary of petition

The petitioner complains about tax law in Austria, which states that resident taxpayers in 
Austria can benefit from the tax exemption by claiming one of the two principal residence 
exemptions. However, non-residents are subject to taxation of 30% of the sale proceeds in 
every case. In the petitioner’s opinion, this rule constitutes a disproportionate tax 
disadvantage for every European who is a non-resident taxpayer in Austria, and violates the 
principles of free movement of capital and freedom of establishment for the EU citizens.

2. Admissibility

Declared admissible on 9 June 2022. Information requested from Commission under Rule 
227(6).

3. Commission reply, received on 4 November 2022

The Commission's observations 

To the understanding of the Commission, Article 30 of the Austrian Law on Income Tax 
(Bundesgesetz vom 7. Juli 1988 über die Besteuerung des Einkommens natürlicher Personen - 
Einkommensteuergesetz 1988 – EStG 1988) sets out the type of taxable property income and 
capital gains from the sale of privately held Austrian real estate that are generally subject to tax. 
Paragraph 2 of this Article however specifically exempts from taxation the proceeds of the sale 
of immovable property when the property has been used until the sale as the seller’s main 
residence for the last two years preceding the sale or for a minimum of five consecutive years 
over the last ten years preceding the sale.
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Article 98 paragraph 1 point 7 of EStG 1988 provides that non-residents, which have limited 
tax liability in Austria, are also subject to tax on their income as defined in Article 30 of EStG 
1988. The Commission thus understands that non-residents can also benefit from the tax 
exemption(s) provided for in Article 30(2) of EStG 1988, which therefore seem to apply without 
distinction to the seller’s residence for tax purposes. Insofar as the conditions for the tax 
exemption(s) apply indistinctly to residents and non-residents in objectively comparable 
situations, they do not constitute a restriction on the free movement rights in breach of the 
Treaty on the Functioning of the European Union (TFEU).  

This situation differs from the condition for capital gains exemption as applied in the past in 
Spain and for which the Commission referred it to Court in 2013 (Case 2011/4001)1. In that 
case, the exemption from taxing capital gains from a sale of a permanent residence where the 
sales proceeds were used to buy another permanent residence was explicitly limited to apply 
only to tax residents. Such a condition linked to the acquisition of a new permanent residence 
does not seem to exist in the Austrian legislation. 

Conclusion

Neither the information provided by the petitioner nor the provisions of Austrian tax law the 
Commission is aware about has enabled it to identify any violation of EU law. The 
Commission therefore intends to take no further action on the matter. 

1 In the meantime, the case was closed following a change of legislation in Spain.


