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Derivatives Markets: Future policy actions 

European Parliament resolution of 15 June 2010 on derivatives markets: future policy 

actions (2010/2008(INI)) 

 

The European Parliament, 

– having regard to the Commission communications entitled ‘Ensuring efficient, safe and 

sound derivatives markets: Future policy actions’ (COM(2009)0563 and COM(2009)0332), 

– having regard to the Commission communication entitled ‘European financial supervision’ 

(COM(2009)0252), 

– having regard to the Commission proposal for a regulation on Community macroprudential 

oversight of the financial system and establishing a European Systemic Risk Board 

(COM(2009)0499), 

– having regard to the Commission proposals amending the Capital Directives (2006/48/EC 

and 2006/49/EC), 

– having regard to the Commission communication and recommendation on remuneration 

policies in the financial services sector (COM(2009)0211), 

– having regard to its resolution of 23 September 2008 with recommendations to the 

Commission on hedge funds and private equity1, 

– having regard to the G20 decisions of 24 and 25 September 2009 in Pittsburgh, which stated 

that ‘all standardized OTC derivative contracts should be traded on exchanges or electronic 

trading platforms’, and the national legislation on derivatives currently being formulated in 

Europe, the US and Asia, 

– having regard to the work of the OTC Derivatives Regulators Forum to establish globally 

consistent data reporting standards for trade repositories, 

– having regard to the CESR and ERGEG advice to the European Commission in the context 

of the Third Energy Package (Ref.: CESR/08-739, E08-FIS-07-04), 

– having regard to Rule 48 of its Rules of Procedure, 

– having regard to the report of the Committee on Economic and Monetary Affairs and the 

opinion of the Committee on Development (A7-0187/2010), 

A. whereas, although derivative instruments can play a useful role in allowing the transfer of 

financial risks within an economy, they differ considerably depending on product type and 

underlying asset class with regard to risk, operational arrangements and market participants; 

and whereas the lack of transparency and regulation in the derivatives market played an 

                                                 
1  OJ C 8 E, 14.1.2010, p. 26. 



exacerbating role in the financial crises, 

B. whereas in the future, too, firms need to be able to manage the risks inherent to their 

business in a targeted fashion, under their own responsibility and at comprehensible prices, 

and whereas, taking into account the specificities of small and medium enterprises with 

regard to bilateral derivatives, firms should be responsible for risk, 

C. whereas the worldwide derivative trading volume has multiplied in the last decade and, as a 

result, the uncoupling of economic activities and financial market products has advanced 

considerably, 

D. whereas the basis for international cooperation should be established in order to handle 

internationally traded derivatives so as to achieve international standards and 

information-sharing arrangements between CCPs as a minimum, 

E. whereas, at the end of June 2009, notional amounts of all types of OTC contracts stood at 

US$605tn, gross market values, which provide a measure of market risk, at US$25trn and 

gross credit exposures, which take into account bilateral netting agreement, at US$3.7trn, 

and whereas, in a context of excessive leverage, an undercapitalised banking system and the 

losses resulting from structured finance assets, OTC derivatives have helped to make large 

market participants mutually dependent even when they are regulated entities, 

F. whereas the huge growth in the trading volume over the past few years has led to an 

increased assumption of risk without actual investment in the underlying instrument and, 

consequently, to substantial leverage, 

G. whereas some OTC derivatives have become increasingly complex and counterparty credit 

risk has not always been correctly assessed and priced, and whereas there are considerable 

weaknesses in how derivative markets are organised and a lack of transparency, which calls 

for further standardisation in the legal conditions and economic purpose of instruments, 

H. whereas regulation of central counterparty clearing facilities (CCPs) must ensure non-

discriminatory access by trading venues in order to ensure the fair and efficient functioning 

of markets, 

I. whereas in OTC transactions the identity of the involved actors/parties and the size of their 

exposure are not clarified, 

J. whereas many OTC derivatives markets, notably the credit default swap market, are subject 

to very high levels of concentration with a few major firms dominating the market, 

K. whereas the recent events involving sovereign credit default swaps used by financial 

speculators led to unjustified high levels of several national spreads ; whereas those events 

and practices highlighted the need for further market transparency and for enhanced 

European regulation vis-à-vis trading of credit default swaps, in particular those connected 

to sovereign debts, 

L. whereas in order for trade repositories to play a central role in ensuring transparency for 

supervisors in derivatives markets, supervisors must have unfettered access to relevant 

repository data, and repositories must consolidate position and trade data on a global basis 

by asset class, 



M. whereas Parliament welcomes the Commission’s paradigm shift towards greater regulation 

of OTC derivatives markets, abandoning the prevailing view that derivatives need no 

further regulation, chiefly because they are used by experts and specialists; calls, therefore, 

for future legislation to secure not only transparency in the derivatives markets but also 

sound regulation, 

N. whereas Europe must establish a comprehensive collateralisation strategy for derivatives 

markets which must take into account the unique situation of business end-users in contrast 

to major market participants and financial institutions, 

O. whereas most derivatives used by non-financial end-users involve limited systemic risk 

taken individually, and for the most part serve merely to hedge real transactions, and 

whereas non-financial institutions are firms that do not come within the scope of the MiFID 

(non-MiFID firms), such as airlines, car manufacturers and commodity dealers, which have 

neither created a systemic risk for the financial markets nor been directly harmed by the 

financial crisis, 

P. whereas resilient derivative markets require a comprehensive collateralisation policy 

encompassing both central and bilateral clearing arrangements, 

Q. whereas non-financial small and medium-sized enterprises that use derivative instruments 

solely in the course of hedging their risk when conducting their principal business , should 

benefit from exemptions from clearing and collateralization concerning capital 

requirements, provided that the extent to which certain derivatives are used does not create 

systemic risk (subject to a requirement that the Commission should check this exemption 

regularly) and that the volume and nature of transactions are proportionate to, and 

appropriate for, the real risks faced by end users; whereas minimum standards must also be 

guaranteed as regards tailor-made contracts, in particular where the collateralisation of 

derivatives and capital requirements are concerned, 

R. whereas OTC derivatives products need proportionate regulation when used by non-

financial end-users, but whereas, as a minimum, the necessary detailed transaction data 

must be given to the trade repositories, 

S. whereas credit default swaps (CDSs), which are financial insurance products, are currently 

traded without any proper regulation, 

T. whereas the CESR and ERGEG advice to the European Commission in the context of the 

Third Energy Package (Ref.: CESR/08-739, E08-FIS-07-04) recommends the creation of a 

tailor-made market integrity and transparency framework for the electricity and gas 

markets, 

U. whereas all the measures announced will involve close and comprehensive cooperation with 

the G20 countries and the US authorities in order to prevent regulatory arbitrage 

opportunities between countries wherever possible and to foster the exchange of 

information, 

V. whereas systemic risk associated with clearing houses requires robust regulatory and 

supervisory standards and unfettered real-time access to information on transactions for 

regulators, 



W. whereas derivatives prices should correspond appropriately to risk and whereas the cost of 

the future market infrastructure should be borne by market participants, 

X. whereas the latest dramatic rises in the sovereign bond yields of some Eurozone countries to 

unsustainable levels has exposed the problematic economic incentives involved in CDS 

contracts based on sovereign debt, and clearly shown the need to reinforce financial stability 

and market transparency by demanding full disclosure to regulators and supervisors and 

banning speculative CDS trades on sovereign debt, 

Y. notes that all transactions in derivative products denominated in an EU currency, relating to 

an underlying EU entity and to which an EU financial institution is party should be cleared, 

when eligible, and reported in clearing houses and repositories located, authorized and 

supervised in the EU which are covered by European laws and data protection; notes that 

the upcoming new regulation should set clear criteria for assessing the equivalence of CCPs 

and repositories located in third countries for those trades not cleared or not reported in the 

EU, 

1. Welcomes the Commission’s initiative for better regulation of derivatives, and in particular 

OTC derivatives with a view to reducing the impact of the risks in the OTC derivatives 

markets for the stability of financial markets as a whole, and backs the calls for legal 

standardisation of derivatives contracts (inter alia through regulatory incentives in the 

Capital Requirements Directive (CRD) regarding operational risk), the use of trade 

repositories and centralised data storage, the use and strengthening of central clearing 

houses and the use of organised trading venues; 

2. Welcomes the recent work of the OTC Regulators Forum (ORF) in response to the call 

from the G20 for further action to increase the transparency and robustness of the OTC 

derivatives markets; 

3. Calls for more transparency on pre-trade transactions for all instruments that qualify for the 

extensive use of organised trading venues as well as for increased post-trade trade 

transparency through reporting of all transactions to repositories, to the benefit of both 

regulators and investors; 

4. Backs the call for the compulsory introduction of CCP clearing between financial 

institutions for all eligible derivative products with a view to ensuring better assessment of 

counterparty credit risk, and supports the objective that as many eligible derivative products 

as possible should be traded on organised markets; calls for provision of incentives that 

encourage the trading of eligible derivative products on trading venues regulated by MiFID, 

i.e. on regulated markets and multilateral trading facilities (MTFs); notes that one criterion 

for clearing eligibility must be liquidity; 

5. Insists that, in future, derivative prices must better reflect risk and that the costs of the future 

market infrastructure must be borne by market participants and not by taxpayers; 

6. Considers that individually negotiated derivatives are required to hedge special risks and 

therefore opposes the compulsory standardisation of all derivatives; 

7. Calls on the Commission to use a differentiated approach to the many types of derivative 

products available, taking account of differing risk profiles, the extent of usage for 

legitimate hedging purposes, and their role in the financial crisis; 



8. Notes that, as regards regulation, a distinction must be made between derivatives used as a 

risk management tool for hedging a real underlying risk to which the user is exposed and 

derivatives used solely for speculation and believes that the making of this distinction is 

hampered by a shortage of information and specific figures regarding OTC transactions; 

9. Calls on the Commission to look into ways of significantly reducing the overall volume of 

derivatives so that the volume is proportionate to the underlying securities in order to avoid 

a distortion of price signals, to reduce the risk to market integrity and to cut down systemic 

risk; 

10. Considers it important to pay particular attention to corporate derivatives to which a 

financial institution is a counterparty in order to avoid abusing such contracts not as 

corporate risk but as financial market instruments; 

11. Calls for risk management and transparency to be strengthened, as the key instruments for 

greater financial market certainty, without neglecting individual responsibility for taking on 

risk; 

12. Notes that company-specific risks require tailor-made derivatives that can act as efficient 

risk management instruments adapted to individual needs; 

13. Calls on the Commission to enhance bilateral risk management standards as part of the 

forthcoming legislation on central clearing; 

14. Is of the opinion that, through clearing, collateral by adjusting capital requirements and 

through other regulatory tools counterparty credit risk can be reduced; supports the 

Commission in proposing higher capital requirements for financial institutions in the case of 

bilateral derivative contracts that are ineligible for central clearing, based on a risk-

proportionate approach and taking into account the effects of netting, collateral, initial 

margin, daily portfolio reconciliations, daily margining, automated collateral movements 

and other bilateral counterparty risk management techniques in counterparty risk reduction; 

15. Calls for derivatives that do not meet the requirements of IFRS 39 and were therefore not 

assessed by an auditor to be subject to central clearing by a CCP once they exceed a 

threshold to be determined by the Commission; calls, furthermore, for the purposes of 

ensuring a clearer distinction, for checks to be carried out involving the submission of an 

independent assessment of OTC derivative contracts by an auditor in order to ascertain 

whether a non-financial institution can continue to conclude bilateral contracts; 

16. Calls on the Commission to give a strong role in the authorisation of European clearing 

houses to the European Securities and Markets Authority (ESMA) and considers it useful 

that they are supervised by this same Authority because, inter alia, there would be pooling 

of supervisory expertise in one body and because risk associated with a CCP will be cross-

border; 

17. Believes that the access of CCPs to central bank money effectively contributes to safety and 

integrity of clearing; 

18. Insists that CCPs must not be organised wholly by users, that their risk management 

systems must not be in competition with each other, and that regulatory arrangements for 

clearing costs must be envisaged; calls on the Commission to address these concerns in its 



legislative proposal and to set governance and ownership rules for clearing houses, with 

regard inter alia to the independence of directors, membership and close supervision by 

regulators; 

19. Notes that common technical standards relating to issues such as margin calculation and 

information exchange protocols will form an important part of ensuring fair and non-

discriminatory access by authorised trading venues to CCPs; further notes that the 

Commission must pay close attention to the possible development of technological 

differences, discriminatory practices and work-flow barriers which are harmful to 

competition; 

20. Calls for conduct-of-business and access rules governing CCPs to ensure non-

discriminatory access by trading venues, with the issues to be addressed including 

discriminatory pricing practices; 

21. Backs the introduction of repositories for all derivatives positions, ideally distinguished by 

asset class and regulated and supervised under ESMA direction; calls for binding procedural 

rules to be established to prevent distortions of competition and to ensure equal 

interpretation in the Member States and, furthermore, for ESMA to have supreme decision-

making authority in disputes; calls for the Commission to ensure that national supervisory 

authorities have real-time access to granular data in repositories that relate to market 

participants based within their jurisdiction and to data that relate to potential systemic risk 

that might be built up in their jurisdiction, as well as access to aggregate data from all 

repositories including those held in repositories based in third countries; notes that the 

service provided by repositories should be priced transparently in light of their utility-like 

function; 

22. Calls on the Commission to draw up reporting standards for all derivative products 

consistent with standards being elaborated at an international level, to ensure that they are 

communicated to central trade repositories, CCPs, exchanges and financial institutions, and 

to make the data accessible to the ESMA and national regulatory authorities and the ESRB 

when required; 

23. Calls on the Commission to develop measures to ensure that regulators are able to set 

position limits to counter disproportionate price movements and speculative bubbles; 

24. Asks the Commission to ensure in particular that the valuation of all derivatives that are not 

traded on exchange is conducted in an independent and transparent way, avoiding conflicts 

of interest; 

25. Considers careful clarification of all technical details to be necessary, in close cooperation 

with national regulators, in particular as regards standards and the distinction between 

financial-market products and non-financial-market products, and welcomes the fact that 

the Commission has already addressed this issue; calls on the Commission to involve the 

Council and Parliament at an early stage; 

26. Backs the Commission in its plan to establish CCPs under agreed European standards, 

overseen by ESMA; and demands that key market participants should not have a controlling 

influence on the governance and risk management of the CCPs but should be included in 

the risk management board; takes the view that, additionally, mechanisms to make useful 

contributions to the risk management process should be proposed; 



27. Insists on the need to have regulatory standards to ensure that CCPs remain resilient to a 

broader set of risks, including multiple participant failures, sudden sales of financial 

resources and rapid reduction in market liquidity; 

28. Believes that the definition of derivative categories, the creation of CCPs, the transparency 

register, capital charges, the setting up of independent trading venues or use of existing 

exchanges, exemptions for SMEs and all technical details should be decided in close 

cooperation with national regulators, international institutions and the future European 

supervisory authority, the ESMA; 

29. Calls, therefore, for clear rules of conduct and the necessary compulsory standards as 

regards the setting-up of CCPs (involvement of users) and the decision-making procedures 

and risk management systems used by them; supports the Commission in its intention to 

propose a regulation governing clearing houses; 

30.  Backs the Commission in its intention to provide exemptions and lower capital 

requirements for SMEs’ bilateral derivatives if an underlying risk is being hedged, 

derivatives are non-significant in the balance sheet of the SME and the derived position 

does not create systemic risks.; 

31.  Calls, as a matter of priority, for credit default swaps to be made subject to independent 

central clearing and for as many derivatives as possible to be settled centrally by CCPs; 

believes that individual types of derivative with cumulative risks should, if necessary, be 

authorised only conditionally or even, on a case-by-case basis, prohibited; takes the view 

that, in particular, sufficient capital and reserves should be required to cover CDS in the 

case of a credit event; 

32. Calls on the Commission to urgently and thoroughly investigate levels of concentration in 

OTC derivatives markets, and in particular in the credit default swap, in order to ensure that 

there is no risk of market manipulation or conflict of interest; 

33. Calls for the European Commission to come forward with appropriate legislative proposals 

to regulate financial transactions involving naked selling of derivatives in order to ensure 

financial stability and transparency of prices; takes the view that, pending that, credit-

default swaps (CDSs) should be processed through a European CCP in order to mitigate 

counterparty risks, increase transparency and reduce the overall risks; 

34. Demands that CDS protection should be payable only upon production and proof of an 

underlying bond exposure and be limited to the amount of this exposure; 

35. Is of the opinion that all financial derivatives that concern public finances in the EU 

(including sovereign debt of Members States and local administration balance sheets) must 

be standardised and traded on exchange or other regulated trading platforms in order to 

promote transparency of derivatives markets for the public; 

36. Calls for a ban on CDS transactions with no underlying credit which are purely speculative 

transactions involving bets on credit defaults, thereby leading to an artificial rise in the cost 

of credit default insurance and, consequently, to increased systemic risks through actual 

credit defaults; calls, as a minimum, for longer holding periods in the case of short sales of 

securities and derivatives; calls on the Commission to consider upper risk limits for 

derivatives, particularly CDSs, and to agree on them with international partners; 



37. Considers that the Commission should investigate the use of position limits to combat 

market manipulation, most particularly at the point when a contract is approaching expiry 

(‘squeezes’ and ‘corners’); notes that position limits should be viewed as dynamic 

regulatory tools rather than absolutes, and that they should be applied when necessary by 

national supervisors following guidelines set by ESMA; 

38. Calls for any derivative position, whether taken by financial or non-financial institutions, 

above a certain threshold, to be specified by ESMA, to be centrally cleared by a CCP; 

39. Calls for the planned regulation of derivatives to include rules relating to the banning of 

purely speculative trading in commodities and agricultural products, and the imposition of 

strict position limits especially with regard to their possible impact on the price of essential 

food commodities in developing countries and greenhouse gas emission allowances; calls 

for the ESMA and the competent authorities to be given the competence effectively to 

tackle dysfunctions in derivatives markets, e.g. by temporarily banning naked short selling 

of CDS or by requiring physical settlement of derivatives and by setting position limits in 

order to avoid undue concentration of dealers on some market segments; 

40. Calls for any future legislative proposal on derivatives markets to follow a functional 

approach whereby similar activities are subject to the same or similar rules; 

41. Underlines the need for European regulation of derivatives, and calls on the Commission to 

coordinate its actions with Europe’s partners as far as possible, in order to secure regulation 

which is as internationally consistent as possible and internationally coordinated; underlines 

the importance of avoiding regulatory arbitrage through inadequate coordination; 

42. Calls for industry initiatives to be supported and their value acknowledged since they can, 

in some instances, be as appropriate as, and complementary to, legislative action; 

43. Calls for a cohesive approach within Europe in order to leverage on each financial centre’s 

strengths and to take the opportunity offered by this crisis to move a step further in the 

integration and development of an efficient European financial market; 

44. Welcomes the Commission’s intention to submit legislative proposals on clearing houses 

and trade repositories as early as mid-2010 and to discuss the technical details with all 

institutions at national and EU level, in particular the Council-Parliament legislative 

authority, at an early stage; 

45. Welcomes the Commission’s intention to submit legislative proposals on CDSs; 

46. Underlines the importance of reviewing regularly the effectiveness of the future legislation, 

in cooperation with all market participants, and of adapting these regulatory provisions 

where necessary; 

47. Calls for implementation of this resolution as soon as possible; 

48. Notes that not only in the case of trading commodities and agricultural products, but also in 

that of greenhouse gas emission allowances, it must be ensured that the market operates 

transparently and that speculation is curbed; calls in this regard for upper risk limits to be 

considered for individual products; 



49. Instructs its President to forward this resolution to the Commission, the Council, the 

national regulatory authorities and the European Central Bank. 

 


