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SHORT JUSTIFICATION 

The European Parliament expressed its opposition to a European legislative act on 

concessions to provide services in its resolution of 18 May 2010 on new developments in 

public procurement.  

 

The rapporteur also believes that there is no need for a legislative act on the award of service 

concessions at European level. There would be a risk of negative effects on the provision of 

services of general interest and the guaranteed provision and further development of social 

security. 

 

The rapporteur recommends rejecting the draft directive. 

 

General remarks 

 

The principal objective of the draft is the creation of a higher degree of legal certainty. 

Service concessions are currently exempted from the scope of procurement law, pursuant to 

Article 17 of Directive 2004/18/EC (the Directive on the coordination of procedures for the 

award of public contracts) and Article 18 of Directive 2004/17/EC (the Utilities Directive). 

The award of service concessions is regulated with sufficient legal certainty by the existing 

primary law of the EU, in particular the principles of equal treatment, non-discrimination and 

transparency stemming from the fundamental freedoms and by the case-law of the European 

Court of Justice. The award of building concessions is also sufficiently regulated (Directive 

2004/18/EC). 

 

The rapporteur believes that the Commission is wrong to suggest that there are any non-

regulated aspects. The Directive will not provide greater legal certainty.  

The rapporteur also criticises the unclear and excessively broad scope of application (Articles 

1, 2 and 5) and the conditions for derogations, which are too narrow (Article 8). In her 

opinion, the fields of social security, culture, education, public infrastructure and other local 

authority services should be exempted from the scope of application.  

 

Safeguarding services of general interest rather than opening up the market 

 

Whilst Article 14 TFEU and the Protocol on Services of General Interest stress the wide 

discretion of public commissioning authorities to provide, commission and finance services of 

general interest, nowhere does the draft directive refer to reinforcing such services in EU 

primary law. Emphasis is instead placed on opening up the public procurement sector to 

competition (recitals 1, 2 and 4), whilst the scope available to contracting authorities is 

narrowed by not allowing them unrestricted freedom of choice in defining award criteria 

(Article 39(2)). In addition, there is no obligation to adhere to local collective agreements 

(Article 39, recitals 29 and 32).  

 

The rapporteur is unhappy that the proposal disregards the fundamental purpose of public 

services, which is to ensure that citizens have general, non-discriminatory, comprehensive and 

reasonably-priced access to services of general interest. The Commission is aiming not so 

much to safeguard such services as to create new market sectors. This gives rise to the fear 
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that public-public cooperation and in-house transactions will become the exception. The draft 

also gives better market access for undertakings and the promotion of public-private 

partnerships (PPPs) as objectives (recital 17). The rapporteur is especially critical of the latter, 

as she believes that the private sector does not provide services which are more efficient, 

transparent and reasonably-priced than those provided by the public sector. In addition, the 

effects of external factors on, for example, employees are generally not considered. 

 

The transport sector 

 

The proposed directive applies to activities in connection with the provision of services to the 

public in the field of transport by rail, automated systems, tramway, trolley bus, bus or cable 

and also the postal service, with the exception of air transport services based on the granting 

of an operating licence within the meaning of Regulation (EC) No 1008/2008 and of public 

passenger transport services within the meaning of Regulation (EC) No 1370/2007. It will 

also apply to activities relating to the exploitation of a geographical area for the purpose of the 

provision of airports and maritime or inland ports or other terminal facilities to carriers by air, 

sea or inland waterway. 

 

AMENDMENTS 

The Committee on Transport and Tourism calls on the Committee on the Internal Market and 

Consumer Protection, as the committee responsible, to incorporate the following amendments 

in its report: 

Amendment 1 

Proposal for a directive 

Recital 6 

 

Text proposed by the Commission Amendment 

(6) Concessions are contracts for pecuniary 

interest concluded between one or more 

economic operators and one or more 

contracting authorities or entities and 

having as their object the acquisition of 

works or services where the consideration 

consists, normally, in the right to exploit 

the works or services that are the subject of 

the contract. The execution of these works 

or services is subject to specific binding 

obligations defined by the contracting 

authority or entity which are legally 

enforceable. By contrast, certain State acts 

such as authorisations or licences whereby 

the State or a public authority establishes 

(6) Concessions are contracts for pecuniary 

interest concluded between one or more 

economic operators and one or more 

contracting authorities or entities and 

having as their object the acquisition of 

works or services where the consideration 

consists, normally, in the right to exploit 

the works or services that are the subject of 

the contract. The execution of these works 

or services is subject to specific binding 

obligations defined by the contracting 

authority or entity which are legally 

enforceable. By contrast, certain State acts 

such as authorisations or licences whereby 

the State or a public authority establishes 
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the conditions for the exercise of an 

economic activity, should not qualify as 

concessions. The same applies to certain 

agreements having as their object the right 

of an economic operator to exploit certain 

public domains or resources, such as land 

lease contracts whereby the State or 

contracting authority or entity establishes 
only general conditions for their use 

without acquiring specific works or 

services. 

the conditions for the exercise of an 

economic activity, should not qualify as 

concessions. The same applies to certain 

agreements, such as tenancy or land lease 

contracts, where the State or the 

contracting authority or entity grants an 

economic operator for remuneration the 

right to exploit certain public domains or 

resources, including maritime areas, 

inland and sea ports, and in which, as a 

rule, only general conditions for their use 

are established without the State or 

contracting authority becoming the 

recipient of specific works or services. In 

the framework of such contracts, 

provisions related to the transfer, 

permissible use and maintenance of the 

public domain or resources and their 

repossession by the State or contracting 

authority, the duration of the tenancy or 

land lease contract, the rent and other 

costs borne by the tenant, are to be 

considered as general conditions aimed at 

regulating the use of the public domain or 

resource. 

Amendment  2 

Proposal for a directive 

Recital 8 a (new) 

 

Text proposed by the Commission Amendment 

 (8a) Given that concessionaires bear a 

substantial operating risk, they should be 

free to select what they consider to be the 

best ways of performing the contract, that 

is to say directly by them, or in 

collaboration with sister companies, or by 

subcontracting freely to third parties.   

Justification 

The amendment is intended to clarify the aim of the proposal for a directive, which is to 

ensure flexibility and simplification regarding downstream assignment by the concessionaire, 

in line with the identification of the substantial operating risk as one of the defining features 

of the concession. Given that the risk referred to is borne by the concessionaires, they should 

be free to perform the contract as they see fit: either directly, or in collaboration with sister 
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companies, or by  freely subcontracting to third parties. 

 

Amendment  3 

Proposal for a directive 

Recital 11 

 

Text proposed by the Commission Amendment 

(11) To ensure a real opening up of the 

market and a fair balance in the 

application of concession award rules in 

the water, energy, transport and postal 

services sectors it is necessary for the 

entities covered to be identified on a basis 

other than their legal status. It should be 

ensured, therefore, that the equal treatment 

of contracting entities operating in the 

public sector and those operating in the 

private sector is not prejudiced. It is also 

necessary to ensure, in keeping with 

Article 345 of the Treaty, that the rules 

governing the system of property 

ownership in Member States are not 

prejudiced. 

(11) It should be ensured that equal 

treatment of contracting entities operating 

in the public sector and those operating in 

the private sector is granted. It is also 

necessary to ensure, in keeping with 

Article 345 of the Treaty, that the rules 

governing the system of property 

ownership in Member States are not 

prejudiced. 

 

Amendment  4 

Proposal for a directive 

Recital 11 a (new) 

 

Text proposed by the Commission Amendment 

 (11a) In accordance with Article 14 of the 

Treaty on the Functioning of the 

European Union in conjunction with 

Protocol 26  on services of general 

interest, national, regional or local 

competent authorities should have wide 

discretion in deciding whether to award 

contracts for services of general interest. 

 

Amendment  5 
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Proposal for a directive 

Recital 17 

 

Text proposed by the Commission Amendment 

(17) There is considerable legal 

uncertainty as to how far cooperation 

between public authorities should be 

covered by concession award rules. The 

relevant case-law of the Court of Justice of 

the European Union is interpreted 

differently between Member States and 

even between contracting authorities or 

certain contracting entities. It is therefore 

necessary to clarify in what cases 

concessions concluded between such 

authorities are not subject to the 

application of public concession award 

rules. Such clarification should be guided 

by the principles set out in the relevant 

case-law of the Court of Justice. The sole 

fact that both parties to an agreement are 

themselves contracting authorities or 

contracting entities under Art. 4 (1) (1) 

does not as such rule out the application 

of concession award rules. However, the 
application of concession award rules 

should not interfere with the freedom of 

public authorities to decide how to 

organise the way they carry out their public 

service tasks. Concessions awarded to 

controlled entities or cooperation for the 

joint execution of the public service tasks 

of the participating contracting authorities 

or entities should therefore be exempted 

from the application of the rules if the 

conditions set out in this Directive are 

fulfilled. This Directive should aim to 

ensure that any exempted public-public 

cooperation does not cause a distortion of 

competition in relation to private economic 

operators. Neither should the participation 

of a contracting authority as a tenderer in a 

procedure for the award of a public 

contract cause any distortion of 

competition. 

(17) The relevant case-law of the Court of 

Justice of the European Union (ECJ) on 

cooperation among contracting 

authorities is interpreted differently 

between Member States and even between 

contracting authorities or certain 

contracting entities. It is therefore 

necessary to clarify in what cases 

concessions concluded between such 

authorities are not subject to the 

application of public concession award 

rules. Such clarification should be guided 

by the principles set out in the relevant 

case-law of the ECJ. The application of 

concession award rules should not interfere 

with the freedom of public authorities to 

decide how to organise the way they carry 

out their public service tasks. Concessions 

awarded to controlled entities or 

cooperation for the joint execution of the 

public service tasks of the participating 

contracting authorities or entities should 

therefore be exempted from the application 

of the rules if the conditions set out in this 

Directive are fulfilled. This Directive 

should aim to ensure that any exempted 

public-public cooperation, while providing 

to citizens services of public interest, is 

not considered as a source of possible 
distortion of competition in relation to 

private economic operators. Neither should 

the participation of a contracting authority 

as a tenderer in a procedure for the award 

of a public contract cause any distortion of 

competition. 
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Amendment  6 

Proposal for a directive 

Recital 37 a (new) 

 

Text proposed by the Commission Amendment 

 (37a) In line with the case law established 

by the Court of Justice of the European 

Union, this directive should apply to 

concessions awarded after its entry into 

force. 

Justification 

Given the importance of the principle of the inviolability of concession contracts in force in 

the Member States, this should be clearly specified within the directive. 
 

Amendment  7 

Proposal for a directive 

Article 1 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2 a. This Directive shall not affect the 

right of public authorities at any level to 

decide whether they shall perform public 

functions themselves, by using their own 

internal resources without being obliged 

to award concessions to other external 

economic operators. These tasks may be 

performed in cooperation with other 

public contracting authorities. 

 

Amendment  8 

Proposal for a directive 

Article 2 – paragraph 1 – point 1 a (new) 

 

Text proposed by the Commission Amendment 

 (1a) 'procurement' as defined in Article 1, 

paragraph 2 of Directive 2013/.../EU of 

the European Parliament and of the 

Council of ... on public procurement.* 
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______________ 

 * OJ: please insert the number and date 

of that Directive 

 

Amendment  9 

Proposal for a directive 

Article 2 – paragraph 1 – point 2 

 

Text proposed by the Commission Amendment 

(2) 'public works concession' means a 

contract for pecuniary interest concluded in 

writing between one or more economic 

operators and one or more contracting 

authorities and having as their object the 

execution of works, where the 

consideration for the works to be carried 

out consists either solely in the right to 

exploit the works that are the subject of 

the contract or in that right together with 

payment. 

(2) 'public works concession' means a 

contract for pecuniary interest concluded in 

writing, under which one or more 

contracting authorities entrust the 

execution of the works, for which they are 

responsible, to one or more economic 

operators, and in which the rights and 

obligations of both parties are regulated 

and consist either solely in the right to 

exploit the works under concession or in 

that right together with payment.  

 

Amendment  10 

Proposal for a directive 

Article 2 – paragraph 1 - point 7  

 

Text proposed by the Commission Amendment 

(7) 'services concession' means a contract 

for pecuniary interest concluded in writing 

between one or more economic operators 

and one or more contracting authorities or 

contracting entities and having as their 

object the provision of services other than 

those referred to in points 2 and 4 where 

the consideration for the services to be 

provided consists either solely in the right 

to exploit the services that are subject of 

the contract or in that right together with 

payment. 

(7) 'services concession' means a contract 

for pecuniary interest concluded in writing 

by means of which one or more 

contracting authorities or contracting 

entities  entrust the provision of services 

for which they are responsible, other than 

those referred to in points 2 and 4, to one 

or more economic operators, where the 

consideration for the services to be 

provided consists either solely in the right 

to exploit the services that are subject of 

the contract or in that right together with 

payment.  
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Amendment  11 

Proposal for a directive 

Article 2 – paragraph 2 

 

Text proposed by the Commission Amendment 

2. The right to exploit the works or services 

as referred to in points 2, 4 and 7 of the 

first paragraph shall impliy the transfer to 

the concessionaire of the substantial 

operating risk. The concessionaire shall be 

deemed to assume the substantial operating 

risk where it is not guaranteed to recoup 

the investments made or the costs incurred 

in operating the works or the services 

which are the subject-matter of the 

concession. 

2. The right to exploit the works or services 

as referred to in points 2, 4 and 7 of the 

first paragraph shall imply the transfer to 

the concessionaire of a substantial share of 

the economic and operating risk. The 

concessionaire shall be deemed to assume 

a substantial share of the risk where it is 

not guaranteed to recoup the investments 

made or the costs incurred in operating the 

works or the services which are the 

subject-matter of the concession. 

That economic risk may consist in either of 

the following: 

The economic and operating risk may 

consist in either of the following: 

(a) the risk related to the use of the works 

or the demand for the provision of the 

service; or 

(a) the risk related to the use of the works 

or the demand for the provision of the 

service; or 

b) the risk related to the availability of the 

infrastructure provided by the 

concessionaire or used for the provision of 

services to users.  

(b) the risk related to the availability of the 

infrastructure provided by the 

concessionaire or used for the provision of 

services to users. 

 

Amendment  12 

Proposal for a directive 

Article 8 – paragraph 5 – subparagraph 1 – point a 

 

Text proposed by the Commission Amendment 

(a) the acquisition or rental, by whatever 

financial means, of land, existing buildings 

or other immovable property or concerning 

rights thereon; however financial service 

concessions awarded at the same time as, 

before or after the contract of acquisition or 

rental, in whatever form, shall be subject to 

this Directive; 

(a) the acquisition, rental, leasing or 

granting by whatever financial means, of 

public domains, including maritime areas, 

inland and sea ports, land, existing 

buildings or other immovable property or 

concerning rights thereon, whereby the 

State or contracting authority or entity 

only establishes general conditions for 

their use without acquiring works or 

services; however financial service 

concessions awarded at the same time as, 
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before or after the contract of acquisition or 

rental, in whatever form, shall be subject to 

this Directive; 

 

Amendment  13 

Proposal for a directive 

Article 16 

 

Text proposed by the Commission Amendment 

The duration of the concession shall be 

limited to the time estimated to be 

necessary for the concessionaire to recoup 

the investments made in operating the 

works or services together with a 

reasonable return on invested capital. 

The duration of the concession shall be 

limited to the time estimated to be 

necessary for the concessionaire to recoup 

the investments made in operating the 

works or services together with a 

reasonable return on invested capital, as 

specified precisely in the concession 

contract. 

 

Amendment  14 

Proposal for a directive 

Article 36 – paragraph 1 – subparagraph 3 a (new) 

 

Text proposed by the Commission Amendment 

 The contracting authority shall be 

obliged, in publishing the concession 

notice, to honour all commitments arising 

from the conditions set out in this article. 

 

Amendment  15 

Proposal for a directive 

Article 36 – paragraph 7 – subparagraph 1 – introductory part 

 

Text proposed by the Commission Amendment 

Member States may provide that 

contracting authorities or contracting 

entities exclude from participation in a 

concession award any economic operator if 

one of the following conditions is fulfilled: 

Member States shall provide that 

contracting authorities or contracting 

entities exclude from participation in a 

concession award any economic operator if 

one of the following conditions is fulfilled: 
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Amendment  16 

Proposal for a directive 

Article 36 – paragraph 7 – subparagraph 1 – point c a (new) 

 

Text proposed by the Commission Amendment 

 (c a) Breaches of social security, 

employment, tax or environmental law. 

 

Amendment  17 

Proposal for a directive 

Article 39 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. Concessions shall be awarded on the 

basis of objective criteria which ensure 

compliance with the principles of 

transparency, non-discrimination and equal 

treatment and which ensure that tenders are 

assessed in conditions of effective 

competition permitting to identify an 

overall economic advantage for the 

contracting authority or the contracting 

entity. 

1. Concessions shall be awarded on the 

basis of objective criteria, precisely 

defined by the concession provider, which 

ensure compliance with the principles of 

transparency, non-discrimination and equal 

treatment and which ensure that tenders are 

assessed in conditions of effective 

competition permitting to identify an 

overall economic advantage for the 

contracting authority or the contracting 

entity. 

 

Amendment  18 

Proposal for a directive 

Article 39 – paragraph 4 – introductory part 

 

Text proposed by the Commission Amendment 

4. Member States may provide that 

contracting authorities and contracting 

entities shall base the award of concessions 

on the criterion of the most economically 

advantageous tender, in compliance with 

paragraph 2. Those criteria may include, in 

addition to price or costs, any of the 

following criteria 

4. Member States shall provide that 

contracting authorities and contracting 

entities shall base the award of concessions 

on the criterion of the most economically 

advantageous tender, in compliance with 

paragraph 2. Those criteria may include, in 

addition to price or costs, any of the 

following criteria 
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Amendment  19 

Proposal for a directive 

Article 41 – paragraph 1 

 

Text proposed by the Commission Amendment 

1. In the concession documents, the 

contracting authority or contracting entity 

may ask or may be required by a Member 

State to ask the tenderer to indicate in its 

tender any share of the contract it may 

intend to subcontract to third parties and 

any proposed subcontractors. 

1. In the concession documents, the 

contracting authority or contracting entity 

may ask or may be required by a Member 

State to ask the tenderer to indicate in its 

tender any share of the contract it may 

intend to subcontract to third parties 

specifying the names of any proposed 

subcontractors, as well as their several and 

joint liability. Such information shall be 

updated and communicated to the 

contracting authority or contracting entity 

during the term of the concession 

indicating possible replacements or 

changes.  

 

Amendment  20 

Proposal for a directive 

Article 42 – paragraph 2 a (new) 

 

Text proposed by the Commission Amendment 

 2a. Provided the overall nature of the 

concession remains the same, 

modification of the concession shall not 

be considered substantial where: 

 a) the modification has been provided for 

in the original concession contract in 

clear, precise and unequivocal review 

clauses or options which state the scope 

and nature of possible modifications as 

well as the conditions under which they 

may be used; 

 b) the value thereof does not exceed the 

threshold set in Article 6 and is below 5 % 

of the updated value of the original 

contract. 
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 Where several successive modifications 

are made, the value shall be assessed on 

the basis of the updated cumulative value 

of the successive modifications. 

 
 

Amendment  21 

Proposal for a directive 

Article 43 – point b a (new) 

 

Text proposed by the Commission Amendment 

 (ba) obligations laid down in the 

concession contract are not being 

fulfilled; 

 

Amendment  22 

Proposal for a directive 

Annex III – paragraph 1 – point 5 

 

Text proposed by the Commission Amendment 

5. Activities relating to the exploitation of 

a geographical area for the purpose of the 

provision of airports and maritime or 

inland ports or other terminal facilities to 

carriers by air, sea or inland waterway. 

5. Activities relating to the exploitation of 

a geographical area for the purpose of the 

provision of airports and maritime or 

inland ports or other general 

infrastructure to carriers by air, sea or 

inland waterway. 
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