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Executive Summary  
 
The proposal for a regulation on successions incorporates public policy. The public-policy 
exception will make it possible to oppose the application of a foreign law (Article 27) and 
the recognition or enforcement of a foreign decision (Article 30 and also Article 33 in that it 
refers to the provisions of the Brussels I Regulation) or of a foreign public instrument 
(Articles 34 and 35). 
 
The international public-policy exception 
 
Public policy is a protection mechanism against a foreign rule that is deemed to be 
outrageous, and the public-policy exception is therefore only conceived of in reference to 
foreign legislation: a law, judgment or authentic instrument. This legislation may be that of 
a third country or of a Member State. Therefore, in the regulations on European private 
international law (including Brussels I and II and Rome I and II), the public policy 
reservation is normal and generalised. The legislation, which therefore includes that of the 
Member States, may be rendered ineffective in the host Member State if it clashes too 
directly with that State’s fundamental values. 
However, as substantive law currently stands, the public-policy exception must be 
interpreted in a restrictive way. This rule is inferred from the case-law of the Court of 
Justice and from the systematic presence of the adverb ‘manifestly’ in provisions relating to 
public policy. It is inferred, for example, from the Brussels I Regulation, Article 34 of which 
states that the decision shall not be recognised if it is ‘manifestly contrary to public policy in 
the Member State in which recognition is sought’ and from the Rome I Regulation, 
Article 21 of which only authorises refusal to apply foreign law if its application is 
‘manifestly incompatible with the public policy (ordre public) of the forum’. The same 
adverb is found in the various occurrences of the public-policy exception in the draft 
successions regulation, except, strangely, in Article 34, on the enforcement of authentic 
instruments. There appears to be little justification for its absence, and it should definitely 
be added (Recommendation 4).  
 
The international public-policy exception and international successions law 
 
A study of the current private international law of the Member States on successions shows 
that the public-policy exception ultimately applies in quite a small number of situations. 
Comparing that current law with the structure of the draft regulation and the case law of 
the European Court of Human Rights and the Court of Justice of the European Union, shows 
that the public-policy exception should only play quite a marginal role in the context of the 
future regulation.  
First of all, the general solution principles used by the draft regulation will automatically 
result in a reduction in the cases in which the public-policy exception applies. Indeed, the 
draft is based on the fundamental twofold principle of the unity of the law applying to 
succession and of the unity of the law that applies and the judge with jurisdiction. Only one 
judge, who has jurisdiction over the deceased’s last domicile, shall deal with the whole of 
the succession, applying only one law, which is his/her own law. In a situation such as this, 
public policy will obviously not come into play, as there will be no question of disregarding 
the law of the forum in the name of public policy. 
However, in the event that the court with jurisdiction and the applicable law differ, the 
public-policy exception could initially oppose discriminatory foreign rules. This is an 
indisputable case in which the public policy of the Member States applies, and a 
comparative law study shows that there is already a degree of consensus on the issue. This 
consensus will have to be strengthened if the succession regulation enters into force, 
especially given the competence for interpretation given to the Court of Justice, and the 
few differences that remain between the Member States should then become less marked. 
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This application of public policy can be based on the various texts promoting fundamental 
rights (The European Convention on Human Rights, the Charter of Fundamental Rights of 
the European Union, Articles 8 and 10 of the Treaty on the Functioning of the European 
Union). Such a solution would put a permanent end to mechanisms such as the French 
droit de prelèvement (an heir’s right to receive what is due to him/her in France). 
The solution that is taking shape is therefore the systematic application of public policy in 
the rare cases of the application of a discriminatory foreign law or the recognition of a 
discriminatory foreign decision. The current wording of Article 27 (conflict of laws), 
Article 30 (recognition of decisions), and Articles 34 and 35 (recognition and enforceability 
of authentic instruments) of the draft regulation allows for this. The provisions therefore 
appear to be satisfactory. 
In this respect, however, the wording of Recital 24 appears to be very risky: the first 
sentence is limited to conflict of laws, without real justification, and the negative wording of 
the second sentence makes it very difficult to understand. An alternative wording therefore 
needs to be proposed (Recommendation 1).  
 
The particular difficulty of the reserved portion of an estate 
 
The most sensitive issue with public policy seems to be the reserved portion of an estate. It 
should, however, be pointed out that this issue will only be raised relatively rarely. In terms 
of conflict of laws, linking the court with jurisdiction and the applicable law will make cases 
when foreign law is applied rarer and will therefore limit the cases in which foreign laws are 
applied that differ too greatly. Moreover, by limiting the choice to national law, the 
professio juris is such that it reassures those who fear that it will be too easy to overturn 
the provisions of national law on the reserved portion of an estate. 
Moreover, as substantive law stands, respecting the reserved portion of an estate is in no 
way guaranteed for nationals of Member States that do not attach successions to national 
law, especially as few systems currently consider the reserved portion of an estate to be a 
matter of public policy. 
 
The question does, however, appear to be raised more frequently in relation to the 
recognition of decisions, in the commonplace circumstances of the deceased having been 
habitually resident in one Member State but having left assets in another Member State, of 
which he/she was a national. In this situation, the foreign decision will have to be 
recognised and enforced in the latter Member State, which might consider opposing it in 
the name of public policy. 
 
Despite this configuration, which appears to make recourse to public policy more frequent 
in the latter case than in the former, the reserved portion of an estate is only explicitly 
referred to in Article 27, which concerns conflict of laws. This creates a degree of 
contradiction that might prompt the addition of a sentence that is identical or similar to 
Article 30(a) (Recommendation 3). 
 
Above all, the very text of Article 27(2) appears to be somewhat ambiguous, especially 
because the term ‘clauses’ is too vague, and appears to allow the use of the public-policy 
exception against laws that do not cover the system of the reserved portion of an estate at 
all. The text could therefore have the paradoxical result of increasing the application of 
public policy by encouraging Member States that previously allowed foreign law that did not 
cover the reserved portion of an estate to be applied to disregard it. 
 
Consequently, it seems that the objective of the legislative policy needs to be clarified. If 
the objective is to leave room for manoeuvre for the Member States, it might perhaps be 
preferable to simply delete the second paragraph. If, however, the objective is to exclude 
the application of public policy, then, conversely, paragraph 2 should certainly be 
strengthened by changing its wording (Recommendation 2). 
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1. Introduction 
 
The European Union is considering introducing a specific regulation on international 
successions. The text currently under discussion is the Proposal for a Regulation on 
jurisdiction, applicable law, recognition and enforcement of decisions and authentic 
instruments in matters of succession and the creation of a European Certificate of 
Succession (COM(2009)154). 
The legal basis for this text is found in Articles 61(c) and 67(5) of the EC Treaty, the 
substance of which is found in Articles 81 ff. of the Treaty on the Functioning of the 
European Union. Consequently, the regulation should be read alongside the other texts 
adopted on this legal basis, starting with Regulation 44/2001, known as the Brussels I 
Regulation1. 
 
A detailed study of the proposal for a successions regulation is not part of the remit of 
this report, therefore we can content ourselves with giving a broad outline2. The 
fundamental spirit driving this text is to ensure the unity of succession, ensuring that a 
single court has jurisdiction to deal with all succession issues, which will be governed by a 
single law.  
 
More specifically, fundamental jurisdiction is given to the courts of the place of habitual 
residence of the deceased (Article 4). Residual jurisdiction is added to that fundamental 
jurisdiction in the event that the deceased had his/her habitual place of residence outside 
Europe (Article 6), as is some specific jurisdiction to accept or waive succession (Article 8) 
or for measures under substantive law (Article 9). As in the Brussels IIa Regulation3, a 
mechanism for referral to a court better placed to hear the case is also established 
(Article 5). This allows the court of the place of habitual residence, with the cooperation of 
the parties, to refer the case to the courts of the Member State whose law was chosen by 
the deceased. The aim is therefore to maintain unity between the court with jurisdiction 
and the applicable law. 
 
The applicable law is, in principle, that of the deceased’s place of habitual residence 
(Article 16). This applies to ‘the succession as a whole’. The solution therefore does away 
with the nationality connection familiar in several countries, and, above all, puts an end to 
the systems of scission that are also widely used, which have two rules on conflict of laws: 
one for movable property and one for immovable property. This is one of the regulation’s 
major contributions. The second contribution, which is in Article 17, is the possibility 
opened up to the testator of choosing his/her national law to govern the succession. The 
law of the place in which the property is located (Article 21) is also incorporated to a limited 
extent, as are public policy enactments (Article 22). Some specific solutions are also drawn 
up for certain specific problems: agreements as to succession (Article 18), acceptance or 
waiver (Article 20), simultaneous death (Article 23) and estates without a claimant 
(Article 24). 
 
The recognition and enforcement of decisions and authentic instruments is the subject of 
Chapters IV and V of the proposal. The solutions implemented are mainly those arising 
from the Brussels I Regulation, to which Article 33 expressly refers.  
 
                                                 
1 Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, OJ L 12, 16.1.2001, p. 1. 
2 For a detailed theoretical study in France, see G. Khairallah and M. Revillard (ed.), Perspectives du droit des 
successions européennes et internationales, Defrénois-Lextenso, 2010. 
3 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning jurisdiction and the recognition and 
enforcement of judgments in matrimonial matters and the matters of parental responsibility, OJ L 338, 
23.12.2003, p. 1, Article 15. The source of this innovative mechanism is the 1996 Hague Convention on the 
Protection of Children.  
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The proposal also creates a European Certificate of Succession, which allows the capacity of 
heir to be established (Article 36) and automatically circulates in all the Member States 
(Article 42). 
 
Finally, the proposal for a regulation on successions incorporates public policy. The public-
policy exception will indeed make it possible to oppose the application of foreign law 
(Article 27) and the recognition or enforcement of a foreign decision (Article 30 and also 
Article 33 in that it refers to the provisions of the Brussels I Regulation) or of a foreign 
public instrument (Articles 34 and 35). 
As this last issue is the subject of this report, a definition should be given of the 
international public-policy exception, albeit a basic one, and then an inventory of it in 
European regulations and the case law of the European Court of Justice (2). This 
presentation will enable us to better gauge the use of the public-policy exception in the 
context of international successions (3). 
 

2. The international public-policy exception 

2.1. Definition 
 
The specific nature of private international law is that it incorporates foreign legislation. The 
conflict-of-laws rule will sometimes require the judge of the forum to apply a foreign law, 
and the rules on recognition and enforceability will enable a legal value to be given to 
foreign decisions or authentic instruments within the legislation of the forum. 
 
As the content of this legislation is not known in advance, it is not impossible for it to 
contain provisions that could clash with the fundamental values of the forum’s legislation. It 
is consequently imperative to provide a mechanism to prevent those rules from taking 
effect. That mechanism is the public-policy exception, in the sense of private international 
law. The public-policy exception is universally recognised in comparative private 
international law4, and is a technique for disregarding the foreign rule or decision. It is 
consequently a particular public policy concept, to be distinguished very clearly from 
domestic law public policy. In domestic law, the expression ‘public-policy rule’ generally 
refers to rules that cannot be set aside by the will of the parties. 
 
In the context of this study, two points need to be highlighted. 
The first is that insofar as public policy is a protection mechanism against a foreign rule 
that is deemed to be outrageous, the public-policy exception is only conceived of in 
reference to foreign legislation. Consequently, ensuring the unity of the jurisdiction of the 
court and of the applicable law considerably limits the involvement of the public-policy 
exception. This comment is important in the context of successions, as one of the 
objectives of the proposal is to achieve unity between the law and the judge. This objective 
automatically reduces the cases in which the public-policy exception applies. 
 
The second point is that the threshold for triggering the public-policy exception is lower 
when the system that the legislation comes from is based on different values. Conversely, a 
community of fundamental values tends to make the use of public policy more exceptional. 
In the context of the European Union, this legal community is based around a common 
adherence to the fundamental rights laid down in the European Convention of Human 
Rights and the Charter of Fundamental Rights of the European Union, which is now 
incorporated into the Treaties (Article 6 of the Treaty on European Union). In the European 
                                                 
4 For an overall study of comparative private international law, see P. Lagarde, ‘Public Policy’, in: K. Zweigert and 
U. Drobnig (ed.), International Encyclopaedia of Comparative Law, Vol. III: Private International Law, Chap. 11, 
1994. 
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Union, therefore, public policy tends to be both restrictive (in terms of the tolerance 
threshold) and common to the different Member States (in terms of the actual content of 
public policy)5. 
This does not, however, mean that the public-policy exception disappears from the 
instruments of private international law adopted by the European Union. 

2.2. Public policy in texts on European private international law 
 
As European texts currently stand, the public-policy exception allows opposition to the 
introduction of a foreign rule into the forum’s legislation, even if it comes from another 
Member State. 
First of all this is the case in the context of foreign judgments. The fundamental texts in 
this field are the Brussels I and Brussels IIa Regulations. They both state that a decision 
from another Member State shall not be recognised or enforced if it is contrary to the public 
policy of the host Member State (Article 34 of Brussels I and Articles 22 and 23 of Brussels 
IIa). 
 
This is also the case, however, in the field of applicable law. In property matters, Article 21 
of the Rome I Regulation on the law applicable to contracts6 and Article 26 of the Rome II 
Regulation on the law applicable to crimes7 both establish that the designated law may be 
disregarded if it is contrary to the public policy of the forum. 
 
In family matters, there are even fewer texts. We should, however, mention the Regulation 
on maintenance obligations8, which deals with the issue of the applicable law by referring to 
the Hague Protocol of 23 November 2007 on the Law Applicable to Maintenance 
Obligations; and Article 13 of the Protocol does indeed allow for the designated law to be 
refused if it is contrary to public policy. The same solution will be used in divorce matters9 if 
the proposal currently under discussion on the matter is adopted. There is little doubt that 
the same would apply to matrimonial property regimes, even though the Green Paper on 
the subject does not mention it10. 
 
The public policy reservation is therefore normal and generalised, including within the 
European Union. The legislation, including that of the Member States, could therefore be 
rendered ineffective in the host Member State if it clashed too directly with the fundamental 
values of the latter. 
 
It should, however, be said that in the area of recognition and enforceability of judgments, 
a trend is currently taking shape: that of removing all control in the Member State of origin. 
Many regulations do open up the possibility for a Member State to issue a decision that will 
be directly enforceable in another Member State, with no control on the part of that 
Member State. The most significant example, although not the only one11, is the European 

                                                 
5 On this issue, which is highly developed in German theory, see, in French, J. Basedow, ‘Recherches sur la 
formation de l’ordre public européen dans la jurisprudence’, Mélanges Lagarde, Dalloz, 2005, p. 55; S. Poillot-
Peruzzetto, ‘Ordre public et lois de police dans l’ordre communautaire’, Travaux du Comité français de droit 
international privé, 2002-2004, p. 65. 
6 Regulation (EC) No 593/2008 of 17 June 2008 on the law applicable to contractual obligations (Rome I), OJ 
L 177, 4.7.2008, p. 6. 
7 Regulation (EC) No 864/2007 of 11 July 2007 on the law applicable to non-contractual obligations (Rome II), OJ 
L 199, 31.7.2007, p. 40. 
8 Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and enforcement of 
decisions and cooperation in matters relating to maintenance obligations, OJ L 7, 10.1.2009, p. 1. 
9 Article 20e of the Proposal for a Council Regulation amending Regulation (EC) No 2201/2006 as regards 
jurisdiction and introducing rules concerning applicable law in matrimonial matters, COM/2006/0399 final.  
10 Green Paper of 17 July 2006 on conflict of laws in matters concerning matrimonial property regimes, including 
the question of jurisdiction and mutual recognition, COM(2006) 400 final. 
11 Regulation (EC) No 1896/2006 of 12 December 2006 creating a European order for payment procedure, 
OJ L 399, 30.12.2006, p. 1; Regulation (EC) No 861/2007 of 11 July 2007 establishing a European Small Claims 
Procedure, OJ L 199, 31.7.2007, p. 1; Maintenance Obligations Regulation, op. cit. 
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Enforcement Order Regulation12. This Regulation enables the authorities of a Member State 
to certify an enforcement order for an uncontested claim, which will have the effect of 
making the enforcement order enforceable across Europe. 
 
It is true that this Regulation is only intended to have a marginal influence in terms of 
successions, which are excluded from the text’s scope of application (Article 2). This will 
not be the case if the standard form for the European Enforcement Order is extended to all 
decisions in civil and commercial matters, an ambition that the Stockholm Programme 
recently reiterated13. If this is the case, then the abolition of exequatur and, along with it, 
the control of public policy, would be extended to all judgments from a Member State. The 
repercussions for the successions regulation would be immediate. Insofar as the part of the 
regulation on the enforceability of decisions refers to the Brussels I Regulation, the removal 
of the exequatur procedure from the latter would have to be reflected in the former. Under 
those circumstances public policy would only therefore be maintained for conflict of laws 
and, perhaps, to a lesser extent, for authentic instruments. Consequently, unless the 
successions regulation is disconnected from the Brussels I Regulation, all control of public 
policy would disappear when decisions on successions were circulated. The possible revision 
of the Brussels I Regulation could therefore have a significant impact on the content of the 
successions regulation.  
 
Moreover, as substantive law currently stands, the public-policy exception must be 
interpreted in a restrictive way. This rule is inferred from the systematic presence of the 
adverb ‘manifestly’ in provisions relating to public policy. It is inferred, for example, from 
the Brussels I Regulation, Article 34 of which states that the decision shall not be 
recognised if it is ‘manifestly contrary to public policy in the Member State in which 
recognition is sought’, and from the Rome I Regulation, Article 21 of which only authorises 
refusal to apply a foreign law if its application is ‘manifestly incompatible with the public 
policy (ordre public) of the forum’. It is also found in the various occurrences of the public-
policy exception in the draft successions regulation.  
 
This wording needs to be understood as a desire to restrict the use of the public-policy 
exception by limiting it to the most blatant infringements. It is true that the wording is only 
slightly restrictive, and leaves the national courts a wide margin of interpretation. It is, 
however, confirmed, in any event in relation to foreign decisions, by the case law of the 
Court of Justice, and appears to be becoming very widespread. 

2.3. Restrictive interpretation of the public-policy exception 

2.3.1. Public policy and circulation of judgments 
 
In the context of the Brussels I Regulation, the Court of Justice has issued a series of 
significant decisions on public policy. In these decisions, we first need to remember that the 
Court intends to keep the public-policy exception within strict limits.  
 
It is true that, formally, it is up to each Member State to set its tolerance threshold for 
foreign decisions. Article 34 does talk about ‘public policy in the Member State in which 
recognition is sought’, and therefore it is the Member State’s legal system that has to 
define what it understands by public policy. However, as the Court has stated,  
‘Consequently, while it is not for the Court to define the content of the public policy of a 
Contracting State, it is none the less required to review the limits within which the courts of 

                                                 
12 Regulation (EC) No 805/2004 of 21 April 2004 creating a European Enforcement Order for uncontested claims, 
OJ L 143, 30.4.2004, p. 15. 
13 The Stockholm Programme – An open and secure Europe serving and protecting citizens, OJ C 115, 4.5.2010, 
p. 1, especially paragraph 3.1.2. 
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a Contracting State may have recourse to that concept for the purpose of refusing 
recognition of a judgment emanating from another Contracting State.’14 
 
The Court therefore takes care to ensure that the public-policy exception is used extremely 
sparingly. Moreover, it has explicitly stated that ‘the public-policy clause… “ought to 
operate only in exceptional cases”’15. This means that a simple error of law, even if it 
concerns European Union law, should not justify the public-policy exception being 
triggered16. 
 
More fundamentally, the Court states that recourse to the public-policy clause,  
‘can be envisaged only where recognition or enforcement of the judgment delivered in 
another Contracting State would be at variance to an unacceptable degree with the legal 
order of the State in which enforcement is sought inasmuch as it infringes a fundamental 
principle. (…) the infringement would have to constitute a manifest breach of a rule of law 
regarded as essential in the legal order of the State in which enforcement is sought or of a 
right recognised as being fundamental within that legal order.’17 
 
The wording is very restrictive, and a study of European and national solutions tends to 
show that the public-policy exception is mainly used to penalise infringements of 
fundamental procedural rights. Refusal of recognition and enforcement will usually only 
take place when the procedure in the Member State of origin infringes the fundamental 
principles of a fair trial, as laid down in Article 6 of the European Convention on Human 
Rights18.  

2.3.2. Public policy and conflict of laws 
 
Is it possible to transfer this analysis to conflicts of law? In other words, should the strict 
interpretation of the public-policy exception imposed by the Court of Justice for the 
circulation of judgments be adopted when determining whether a foreign law is contrary to 
the legislation of the forum?  
 
This question can first of all be answered by highlighting the difference between conflict of 
laws and circulation of judgments. The latter is indeed fundamental, insofar as when a 
judgment is in question, the legal situation has already been settled, and the relationships 
between the parties are already clarified in a Member State. Consequently, refusing to 
recognise a judgment in the name of public policy would mean being condemned to 
sanctioning discontinuity of legal solutions and resigned to a cumbersome legal situation. 
This is, moreover, the argument frequently used by the Court in support of its strict 
interpretation: the need to ensure the circulation of judgments within Europe and, more 
importantly, the continuity of legal solutions. 
 
The situation is quite different in matters of conflict of laws. The reason why the conflict-of-
laws rule is brought into play is that by definition the legal issue raised has not yet been 
settled. There is no risk of discontinuity of legal status and, on the contrary, it is the judge 
of the forum who will be the first to put forward the solution, which will possibly 
subsequently have to be circulated. Consequently we can highlight this difference and point 
out that there is much less need for a restrictive definition in matters of conflict of laws 
than in matters of recognition of judgments. 
 

                                                 
14 Judgment of the Court of 11 May 2000 in Case 38/98, Renault v Maxicar (ECR 2000, p. I-2973, paragraph 28). 
15 Judgment of the Court of 4 February 1988 in Case 145/86, Hoffmann v Krieg (ECR 1988, p. 645). 
16 Judgment of the Court of 11 May 2000 in Case 38/98, Renault v Maxicar (ECR 2000, p. I-2973). 
17 Judgment of the Court of 28 March 2000 in Case 7/98, Dieter Krombach v André Bamberski (ECR 2000, p. I-
1935). 
18 See the detailed discussion in Judgment of the Court of 2 April 2009 in Case 394/07, Marco Gambazzi v 
DaimlerChrysler Canada Inc. and CIBC Mellon Trust Company (ECR 2009, p. I-2563). 
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This is not, however, the analysis that appears to be necessary. On the contrary, many 
arguments could be put forward in support of having the same restrictive interpretation of 
public policy in conflict of laws. 
 
First of all it should be noted that the same terms are used for the conflict-of-laws rules 
and for the circulation of judgments. In all provisions relating to public policy, the wording 
is identical, in particular the use of the adverb ‘manifestly’. This identical language does 
lead us to believe that aside from the difference in field, there is an overall conceptual unity 
and that it is indeed the same notion of public policy for conflict of laws as for the 
recognition of judgments19. Consequently, the restrictive interpretation imposed by the 
Court for the recognition of judgments should be transposed for conflict of laws. 
 
The rules for interpreting European regulations also encourage this assessment. In identical 
terms, Recital 37 of the Rome I Regulation and Recital 32 of the Rome II Regulation state 
that,   
 
‘Considerations of public interest justify giving the courts of the Member States the 
possibility, in exceptional circumstances, of applying exceptions based on public policy and 
overriding mandatory provisions.’20 
 
The same approach is also used by the Commission in succession matters. In the draft 
Recital 24, which we will come back to, the proposal reaffirms, firstly, that the public-policy 
exception should only be used in exceptional circumstances, and secondly, and most 
importantly, in the explanatory memorandum, the Commission states that:  
 
‘Recourse to public policy must occur in exceptional circumstances only. Differences 
between the laws relating to the protection of the legitimate interests of the relatives of the 
deceased must not be used to justify its use, as this would be incompatible with the 
objective of ensuring the application of a single law to all of the succession property.’ 
 
Although the Court of Justice itself has so far rarely had the opportunity to give an opinion 
on the issue, it leans towards a strict interpretation of the public-policy exception in 
matters of conflict of laws. This is particularly the case in the judgment that it passed down 
on the posting of employees, in the case Commission v Luxembourg21. In this judgment the 
Court clearly distinguished between the concepts of mandatory provisions and public policy 
for the implementation of Directive 96/71/EC. In paragraph 50 it stated that:  
 
‘the Court has already had occasion to observe that, while the Member States are still, in 
principle, free to determine the requirements of public policy in the light of their national 
needs, the notion of public policy in the Community context, particularly when it is cited as 
justification for a derogation from the fundamental principle of the freedom to provide 
services, must be interpreted strictly, so that its scope cannot be determined unilaterally by 
each Member State without any control by the European Community institutions (see, to 
that effect, Case C-36/02 Omega [2004] ECR I-9609, paragraph 30). It follows that public 
policy may be relied on only if there is a genuine and sufficiently serious threat to a 
fundamental interest of society (see Case C-54/99 Église de scientologie [2000] ECR 
I-1335, paragraph 17).’ 
 

                                                 
19 In this respect, see also, in German legal theory, J. Basedow, ‘Recherches sur la formation de l’ordre public 
européen dans la jurisprudence’, Mélanges Lagarde, Dalloz, 2005, p. 55; in Dutch legal theory: T. Struycken, 
‘L’ordre public de la communauté européenne’, Mélanges Gaudemet-Tallon, Dalloz, 2008, p. 617. 
20 Our emphasis. 
21 Judgment of the Court of 19 June 2008 in Case 319/06, Commission of the European Communities v Grand 
Duchy of Luxembourg (ECR 2008, p. I-4323) 
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Consequently, and even though the remainder of the judgment is somewhat ambiguous 
regarding the precise definition of public policy used by the Court, we can take two 
essential elements from it: firstly, the refusal mechanism of public policy is indeed to be 
interpreted in a restrictive way; secondly, it will be closely controlled by the Court22. 
 
Finally, and more theoretically, the restrictive interpretation of the public-policy exception is 
justified in conflict of laws for appropriate reasons, which are, moreover, those outlined by 
the Commission. 
The very purpose of a proposal for a regulation for conflict of laws is to achieve unity of the 
applicable law. The progress expected from this unification is ensuring that in whatever 
legal system the situation may be envisaged, the same law will be used to govern the 
rights and obligations of the opposing parties.  
 
With this in mind, it is difficult to reconcile the unification plans for conflict of laws with the 
mechanisms that depart from that unification. This is, however, the result of the public-
policy exception, as its implementation will result in the normally applicable law being 
supplanted by the law of the forum. Consequently, the use of this exception cannot help 
but break with the unification that is sought. 
 
This is of course sometimes inevitable. It is particularly the case in a universal regulation 
on conflict of laws, which could result in the application of the law of a third country. There 
can be no question of allowing any foreign law, which could convey values that are much 
too far removed from the forum’s legal system, to be applied indiscriminately. It is 
nonetheless true that, in order for the unification to have meaning, the public-policy 
exception must be used extremely sparingly, otherwise it will reduce the unification that is 
the very purpose of a European regulation. 
 
We will add that it is even more important to use it sparingly when the law in question is 
that of a Member State. Even if the aim of unification is universal, it is nonetheless true 
that it takes on a particular meaning between the Member States of the European Union. In 
particular given that all the Member States have signed up to the European Convention on 
Human Rights and the European Charter of Fundamental Rights, the domestic laws of all 
the Member States must respect those fundamental rights. Consequently, the application of 
public policy against the law of a Member State can now only be envisaged in very 
exceptional cases, and it is particularly imperative that it be justified. 
 
To conclude, the above considerations encourage very restricted use of public policy, in 
both recognition of decisions and conflict of laws. Although they are general in nature and 
aimed at the whole of the current movement to Europeanise private international law, 
these considerations are more specifically transposable in the field of international 
successions. 
 
This restrictive interpretation should be set out in the actual text of the regulation, in 
particular by using the adverb ‘manifestly’. In this respect, it is regrettable that this adverb 
does not feature in the text of Article 34 of the regulation on the recognition of authentic 
instruments, while it does feature in the text of Article 35 on enforceability. There is 
scarcely any explanation for the absence of this adverb, and it is not commented on by the 
Commission. It could, however, be considered that the restrictive interpretation is just as 
justified in this field as everywhere else. Consequently, a proposal to amend the text could 
be made in this respect. It would have the benefit of unifying the conditions for triggering 
the use of public policy in conflict of laws (Article 27), recognition of decisions (Article 30), 
recognition of authentic instruments (Article 34) and enforceability of authentic instruments 
(Article 35). (See Recommendation 4, on the last page of this report.) 
 

                                                 
22 In this respect see M. Fallon, ‘L’exception d’ordre public face à l’exception de reconnaissance mutuelle’, Liber 
Fausto Pocar, Guiffrè Editore, 2009, p. 331.  
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3. The international public-policy exception and 
international succession law 

3.1. Elements of substantive domestic law 
 
The public-policy exception is familiar to all EU Member States, for both conflict of laws and 
recognition of decisions. When transposed to international successions, it could therefore 
oppose the application of a foreign inheritance law or the recognition and enforceability of a 
foreign decision. 
A major comparative law study ordered by the European Commission showed that the 
public-policy exception was understood, if not in an identical way, then in a relatively 
similar way from one Member State to another23. This study, whose most significant 
conclusions should be set out here, has shed light on the main cases in which the public-
policy exception is used in the different Member States. 
In the recognition of judgments, firstly, the cases in which foreign decisions are not 
recognised can be divided into two main categories. The first category is not specific to 
successions, and relates to protecting the fundamental rights of the procedure. If certain 
elements of the right to a fair trial under Article 6 of the European Convention on Human 
Rights have not been respected, the decision will not be recognised or enforced in the host 
Member State. In civil and commercial matters, this solution is already part of substantive 
law, under Article 34 of the Brussels I Regulation as already interpreted by the Court of 
Justice24. The draft regulation would only extend this to successions.  
 
The second category, which is more specific, concerns circumstances in which a 
discriminatory foreign law has been applied by the foreign court. It should, however, be 
noted that a number of countries (including Germany, Luxembourg, France and Portugal) 
retain the principle of attenuated public policy, which allows a decision issued by a foreign 
court under a law that would have been disregarded in the name of the forum’s public 
policy to be recognised. The traditional justification for attenuated public policy is the need 
to ensure the continuity of the legal status of people whose situations have already been 
settled. Based on that need, the foreign decisions will only be ruled to be contrary to public 
policy in very exceptional cases.  
 
Consequently, as the authors of the study wrote,  
‘in succession disputes, the public-policy reservation should not be of great significance. A 
division of assets that is not in line with the provisions of the different domestic laws does 
not infringe the fundamental principles of the legal systems’25. 
In conflict of laws, the public-policy exception is brought into play more frequently, 
although there is nevertheless not a great deal of case law. 
The strongest consensus in Europe relates to discriminatory laws26. Equality between men 
and women and between legitimate and natural children is an aim that is largely shared by 
the Member States. Consequently, laws that are not deemed to respect that equality will be 
considered to be contrary to public policy. The exclusion of natural children appears, 
however, to be less firmly contrary to public policy in certain Member States, including 
Germany, Denmark, Finland and the Netherlands. Similar solutions are issued on rules that 

                                                 
23 German Notaries Institute, ‘Etude de droit comparé sur les règles de conflits de juridictions et de conflits de lois 
relatives aux testaments et successions dans les États membres de l’Union européenne’, Scientifically edited by 
H. Dörner and P. Lagarde, 2002.  
24 Particularly since Judgment of the Court of 28 March 2000 in Case 7/98, Dieter Krombach v André Bamberski 
(ECR 2000, p. I-1935). In any event, the refusal of recognition is imposed by the European Court of Human 
Rights: ECHR, Pellegrini, 20 July 2001, Rev. Crit. DIP. 2004. 106, note L.-L. Christians. 
25 Study op. cit., p. 30. 
26 Study op. cit., p. 58.  
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could infringe freedom to test, which are generally considered to be contrary to public 
policy if they are based on discriminatory grounds. 
 
In France, in general, although the operation of public policy on successions is frequently 
mentioned, it has only been the subject of a few comprehensive analyses, especially as 
there are only a small number of judgments27. Foreign laws that are based on 
discrimination that is deemed to be unacceptable will nevertheless be considered to be 
contrary to public policy. This is particularly the case when they impose a privilege of 
primogeniture or an advantage for male heirs28, or when they base incapacity to inherit on 
not belonging to a particular religion29. More generally, we can deduce that a foreign law 
that laid down a discriminatory condition based on grounds considered to be illegitimate 
(racial, religious or other) should be refused in the name of French international public 
policy. This solution leads us to consider that a large proportion of Islamic succession law 
could not be applied in France30. 
 
As well as for discriminatory rules, public policy has frequently been invoked for two other 
issues: agreements as to succession and the protection of the reserved portion of an 
estate. The elements of substantive law are, however, quite scarce. However, they show 
that public policy is very rarely invoked against laws that do not recognise the reserved 
portion of the estate or authorise agreements as to succession. Regarding the reserved 
portion of an estate, the absence of contravention of public policy has been explicitly set 
out in Germany, Greece and Portugal. In France, few decisions can be invoked, but it does 
seem that the Court of Cassation has never considered a foreign law ignoring the reserved 
portion of the estate to be contrary to public policy, including when it went against a French 
heir31. More specifically, a comprehensive study of French case law recently led an author 
to conclude that a foreign law ignoring the reserved portion of an estate was not contrary 
to public policy32. The same solution has been given in the field of agreements as to 
succession, which are said to no longer be contrary to international public policy in 
France33. 
 
From this quick review of the use of the public-policy exception in comparative law, we can 
conclude that it appears that the differences between Member States on public policy do 
exist, but are surmountable.  
 
As the authors of the study by the German Notaries Institute say,  
‘The few differences observed between the Member States of the Union on the application 
of the public-policy exception in succession matters are quite limited and probably likely to 
decline as the case law of the European Court of Human Rights progresses. They do not 
seem to justify specific EU intervention, but rather a simple reminder of the public-policy 
exception.’34 
Also, and above all, comparing that comparative rule of law with the structure of the draft 
regulation and the case law of the European Court of Human Rights and the Court of Justice 

                                                 
27 M. Revillard, Droit international privé et communautaire : pratique notariale, 6th ed., Defrénois, 2006, No 587. 
28 Civil Court of Algiers, 3 February 1992, Jurisp. Cour d’Alger, 1922. 122, Court of Blois, 30 Nov. 1925, Rev. Crit. 
DIP. 1929. 614, cited by M. Revillard, ibid. 
29 Court 1, 17 November 1964, JCP. 1965. II. 13978, concl. Lindon, Rep. Commaille. 1965. 249, note G. Droz. 
30 G. Droz, ‘Le droit occidental face au droit islamique, propriété et successions en droit musulman’, in: C. von Bar 
(ed.), Le droit islamique et sa réception par les tribunaux occidentaux, 1999, C.H. Verlag, p. 139; with a similar 
focus, see A. Mezghani, ‘Le juge français et les institutions du droit musulman’, Journal du Droit International, 
2003. 721, especially pp. 744 onwards. 
31 In this respect, P. Lagarde, ‘Présentation de la proposition de règlement sur les successions’, in: G. 
Khairallah and M. Revillard, Perspectives du droit des successions européennes et internationales, 
Defrénois, 2010, p. 3, especially p. 13. For an example of refusal to implement the public-policy exception, see 
Paris, 3 November 1987, Journal du Droit International. 1990. 109, note J. Héron. 
32 S. Billarant, Le caractère substantiel de la réglementation française des successions internationales, Dalloz, 
2004, No 300 onwards. 
33 M. Revillard, Droit international privé et pratique notariale, op. cit., No 661. 
34 Study op. cit., p. 74. 
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of the European Union shows that the public-policy exception should only play quite a 
marginal role in the context of the future regulation.  

3.2. Prospects for the operation of the public-policy exception in the future 
successions regulation. 
 
First of all, it should be noted once again that the general solution principles used by the 
draft regulation will automatically result in a reduction in the cases in which the public-
policy exception plays a part. Indeed, the draft is based on the fundamental twofold 
principle of the unity of the law applying to succession and the unity of the law that applies 
and the judge with jurisdiction. Only one judge, who has jurisdiction over the deceased’s 
last domicile, shall deal with the whole of the succession, applying only one law, which is 
his/her own law. In a situation such as this, public policy will obviously not come into play, 
as there will be no question of disregarding the law of the forum in the name of public 
policy. 
 
The exclusion mechanism can only be brought into play if there is a dissociation between 
the judge hearing the case and the applicable law. As the draft regulation currently stands, 
that dissociation could arise in the event of professio juris of the deceased. The judge 
hearing the case would then be the one with jurisdiction in the last place of habitual 
residence, while the applicable law would be that of the state of which the deceased was a 
national. The case could then arise when the deceased’s place of habitual residence is not 
in a Member State. In this case, Article 6 of the draft regulation allows the court of a 
Member State in which the deceased’s assets are located to have jurisdiction in a certain 
number of cases. The court must, however, apply the law of the deceased’s last place of 
habitual residence, and there will therefore be a split between the judge with jurisdiction 
and the applicable law. 
 
A study of the case law in international successions shows that these situations, while not 
exceptional, are not the most common. Consequently, the cases in which public policy is 
triggered will have to become much rarer. Therefore, as the proposal for a regulation 
currently stands, public policy will be largely marginalised. 
 
If we presume that such a dissociation between the applicable law and the judge with 
jurisdiction arises nevertheless, it seems that the public-policy exception could be triggered 
in two main situations: firstly, discriminatory rules, and secondly, legislative differences 
between the law of the forum and the applicable law. 
 
 

3.2.1. Discriminatory rules 
 
The case of discriminatory rules does not in fact provoke a great deal of discussion. It 
appears that it is an indisputable case in which the public policy of the Member States 
applies, and a comparative law study shows that there is already a degree of consensus on 
the issue. This consensus will have to be strengthened if the succession regulation enters 
into force, especially given the competence for interpretation given to the Court of Justice, 
and the few differences that remain between the Member States should then become less 
marked. 
 
This observation can be based on several texts. The first is Article 14 of the European 
Convention on Human Rights, which prohibits any distinction within the scope of application 
of the Treaty on grounds of ‘sex, race, colour, language, religion, political or other opinion, 
national or social origin, association with a national minority, property, birth or other 
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status’. This text could apply to successions, as shown by the conviction of France in the 
case Mazurek v France35, due to the discrimination against children born of adultery based 
on the former Article 760 of the Civil Code. Such a conviction now implies that public policy 
should oppose the application of any foreign law that would establish the same inheritance 
inferiority for the adulterine child’36. 
 
If the successions regulation enters into force it will mean that the principle that 
discriminatory foreign laws are contrary to public policy will be strengthened. Through the 
adoption of a particular text, successions law will become the subject of an action by the 
Union in the sense of the Treaty. Therefore, the extent of control by EU law over private 
international succession law will be significantly increased. Now all the rules of primary law 
must be respected when implementing the provisions of the regulation37. 
 
Consequently, Articles 8 and 10 of the Treaty on the Functioning of the European Union 
could be invoked to support a claim that legislation is contrary to public policy. They 
prohibit any discrimination based on ‘sex, racial or ethnic origin, religion or belief, disability, 
age or sexual orientation’ (Article 10). This list is expanded by Article 21 of the Charter of 
Fundamental Rights of the Union, which you will recall prohibits any discrimination ‘based 
on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, 
religion or belief, political or any other opinion, membership of a national minority, 
property, birth, disability, age or sexual orientation’.  
 
We have to deduce from this that, despite some reluctance that still exists in some 
countries, any foreign rule that would sanction a discriminatory solution should be excluded 
in the name of public policy, and in particular rules that distinguish between men and 
women or between legitimate and natural children.  
A particular case should, however, be raised: that of discrimination by nationality posed by 
the droit de prélèvement. This right is known in the laws of several Member States and is 
now tending to disappear. German law on private international law has thus deleted the 
former Article 25 EGBGB, and Article 912 was also removed from the Belgian Civil Code in 
2004. French law, however, has never abandoned the law of 1819 establishing the droit de 
prèlevement, and now appears to be somewhat isolated. 
 
Originally established in order to compensate for French heirs that might be excluded from 
a foreign succession, this right allows a French heir to receive all of what he/she would be 
entitled to if French law applied to the whole of the succession (movable and immovable 
property) in relation to assets situated on French soil38. The droit de prélèvement has been 
strongly described by a highly authoritative voice as ‘a shameful anachronism of French 
private international law’39, and is the subject of repeated and justified criticism. It is 
probable that the entry into force of the European regulation would put an end to it for 
good40.  
 
Insofar as it is reserved for French heirs, this right is indeed directly contrary to the 
principle of non-discrimination on the grounds of nationality. In this respect, it has also 
                                                 
35 ECHR, 1 February 2000, Mazurek v France, D. 2000. 626, note B. Vareille. 
36 D. Bureau and H. Muir Watt, Droit International Privé, 2nd ed., PUF, 2010, T. II, No 852.  
37 This is quite different from the Anthony Hubbard decision (Judgment of the Court of 1 July 1993 in Case 20/92), 
which only controlled the rules of succession law, which at the time was not part of Community law, insofar as 
they could affect certain provisions of Community law, in particular the rules on freedom of movement. The 
adoption of a European successions regulation completely changes the extent of the control exerted by the Union 
judge. 
38 For a detailed presentation, see for example B. Audit et L. d’Avout, Droit International Privé, 6th ed., Economica, 
2010, pp. 795 ff. 
39 G. Droz, ‘Regards sur le droit international privé comparé – Cours général de droit international privé’, Rec. 
Cours de l’Académie de Droit International de La Haye, t. 229, 1991, p. 9, especially p. 232. 
40 See for example G. Khairallah, ‘La loi applicable à la succession’, in: G. Khairallah and M. Revillard, Perspectives 
du droit des successions européennes et internationales, Editions Defrénois, 2010, p. 61, esp. p. 72, where the 
author clearly states that all nationality privileges, including the droit de prélèvement, ‘are incompatible with the 
new system put in place’. 
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been confirmed that it contravenes Article 14 of the European Convention on Human 
Rights41. From a more specifically European Union perspective, we can also say that it is 
directly contrary to the fundamental principle of non-discrimination on the grounds of 
nationality laid down in Article 18 of the Treaty on the Functioning of the European Union. 
 
It is true that the principle of the unity of the conflict-of-laws rule and the connection 
between the court with jurisdiction and the applicable law will in any event result in the 
disappearance of this right. It was applied in cases in which a French heir was deprived of 
the reserved portion of the estate granted by French law through the application of the 
foreign law applicable to part of the succession, concerning movable or immovable 
property. As the judge in the deceased’s last place of residence has jurisdiction to apply 
his/her own law to the whole of the succession, the issue of the droit de prélèvement 
should no longer be raised. It is nevertheless envisaged (in particular by Article 22) that it 
should be excluded. Any decision that did not respect this solution should then be refused 
recognition in the name of public policy. The droit de prélèvement should therefore entirely 
disappear from the European legal landscape.  
 
The solution that is taking shape is therefore systematic application of public policy in the 
rare cases of application of a discriminatory foreign law or recognition of a discriminatory 
foreign decision. The current wording of Article 27 (conflict of laws), Article 30 (recognition 
of decisions), and Articles 34 and 35 (recognition and enforceability of authentic 
instruments) of the draft regulation allows for this. The provisions therefore appear to be 
satisfactory. 
After that, in terms of discrimination it appears that only three problems remain: one of 
substance, one of methodology and one of wording. 
 
The problem of substance concerns succession rights granted to same-sex partners. The 
question raises significant issues of conflict of laws, in particular of the connection between 
personal law and succession law42. This also raises just as many questions of public policy. 
These problems are perhaps not the most formidable ones, once again based on the 
twofold principle of unity of the conflict-of-laws rule and the connection between the 
applicable law and jurisdiction. This twofold principle will mean that the judge will have to 
apply his/her own law, thus rendering recourse to public policy futile. 
 
It is therefore essentially at the stage of recognition of judgments that the question should 
be raised, for example in the event that a homosexual partner of a deceased person is 
seeking to obtain recognition of a decision obtained in the country of habitual residence in 
another Member State, where the deceased’s assets are located. With the current 
significant differences between national legislation and the case law of the European Court 
of Human Rights, it appears that the Member States should be given broad scope for 
national assessment on this issue. This will probably translate for several years to come 
into differing uses of the public-policy exception, even among the Member States43. In any 
event, the current wording of Article 30 allows that flexibility. There does not, therefore, 
appear to be any need to change the wording. 
 
The methodology problem concerns the possible impact of links with the territory of the 
forum on the triggering of the public-policy exception. German legal theory has for a long 
time discussed the concept of Inlandsbeziehung, or links with the territory, which French-
language legal literature has transposed to public policy using the concept of ‘proximity 

                                                 
41 D. Bureau and H. Muir Watt, op. cit, No 842.  
42 On this issue, see J. Foyer, ‘Réformes du droit interne et conflit de lois. Retour sur l’application internationale de 
la loi du 3 décembre 2001’, Mélanges Revillard, Ed. Defrénois, 2007, p. 131. 
43 On this issue, see particularly H. Gaudemet-Tallon, ‘Incertaines familles, incertaines frontières : quel droit 
international privé ?’, Mélanges Revillard, Ed. Defrénois, 2007, p. 147; adde D. Bureau and H. Muir Watt, op. cit, 
No 751. 
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public policy’44. This concept should be understood to mean that the public policy reaction 
may be less severe if the situation only has a minor link with the territory of the forum. 
This means that the application of a foreign law could be allowed or the recognition of a 
foreign decision could be accepted if the underlying situation only had weak links with the 
territory of the forum. This idea is now frequently applied in the law or case law of different 
Member States45. Even though it appears that there is still a shortage of decisions, the 
solution could be extended to successions. It could be suggested that a discriminatory 
foreign law be put into effect or that a foreign decision establishing discrimination is 
recognised if the situation does not have significant links with the territory of the forum. 
 
In actual fact, this question goes beyond just the issue of successions. The possible 
introduction of a principle of proximity into European Law is currently being discussed in 
legal theory46 and its application to the public-policy exception as laid down in European 
regulations has not yet been established. In particular, the significant case law of the Court 
on the Brussels Convention and the Brussels I Regulation has currently never accepted the 
idea of public policy varying according to the degree of connection to the territory of the 
forum. More specifically, we will add that, in any case, the possible sanctioning of public 
policy based on proximity does not in any way rule out refusal to apply the foreign 
legislation prevailing under all circumstances beyond a certain tolerance threshold47. It 
could be thought that a rule that is explicitly discriminatory in terms of successions – if we 
leave aside the particular case of same-sex partners – is indeed sufficiently serious to result 
in a more rigorous application of public policy, which would therefore be irrespective of 
links to the territory of the forum. Discriminations regarding succession are consequently 
probably not a good area for experimenting with the introduction of considerations of 
proximity in public policy matters of European private international law. The current 
wording of Articles 27, 30, 34 and 35 therefore again appears to be satisfactory. In any 
event, it would not prevent the Court of Justice from subsequently establishing a condition 
of links. 
 
Finally, the wording problem concerns Recital 24 of the regulation. Its current wording 
states that:  
‘Considerations of public interest should allow courts in the Member States the opportunity 
in exceptional circumstances to disregard the application of foreign law in a given case 
where this would be contrary to the public policy of the forum. However, the courts should 
not be able to apply the public-policy exception in order to disregard the law of another 
Member State or to refuse to recognise or enforce a decision, an authentic instrument, a 
legal transaction or a European Certificate of Succession drawn up in another Member State 
when this would be contrary to the Charter of Fundamental Rights of the European Union, 
and in particular Article 21, which prohibits all forms of discrimination.’ 
 
This wording, which, moreover, is the only recital explicitly referring to public policy, is very 
questionable. 
 
Firstly, the first sentence is limited to the public-policy exception in conflict of laws, but 
such a limitation does not clearly appear. If the objective is to point out the need for a 
restrictive interpretation of public policy, there is no justification for limiting the sentence to 
conflict of laws. 
 
                                                 
44 For a Franco-German study on the subject, see N. Joubert, La notion de liens suffisants avec l’ordre juridique 
(Inlandsbeziehung) en droit international privé, Litec, 2007. 
45 For example, in Article 13 EGBGB, or Article 57 of the Belgian law on private international law. In French law, 
several judgments of the Court of Cassation have made the application of public policy subject to French residence 
or nationality (for example, in paternity matters: Civil Court 1, 10 February 1993, Rev. Crit. DIP. 1993. 106, note 
Foyer). 
46 M. Fallon, ‘Le principe de proximité dans le droit de l’Union européenne’, Mélanges Lagarde, Dalloz, 2005, 
p. 241.  
47 On this point, see especially L. Gannagé, ‘L’ordre public international à l’épreuve du relativisme des valeurs’, 
Trav. Com. Fr. DIP. 2006-2008, p. 205.  
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Secondly, the second sentence mentions disregarding a law, a decision, an authentic 
instrument, a transaction or a Certificate of Succession. However, no provision in the text 
of the regulation allows the refusal to recognise a Certificate of Succession. Consequently, 
it is not at all certain that a judge in the host Member State will be able to question a 
Certificate of Succession alone on the basis of public policy. In any case, if that discussion 
did have to take place, it should not just take place in a recital. As the text currently 
stands, the reference to the Certificate of Succession should certainly be deleted from 
Recital 24. 
Also, the second sentence is limited to disregarding a law, decision, authentic instrument, 
transaction or Certificate of Succession of a Member State. In conflict of laws, the universal 
nature of the regulation laid down in Article 25 implies that the applicable law may be that 
of a non-Member State. The absence of any reference to non-Member States is all the more 
questionable given that, in terms of discrimination, all the Member States are bound by the 
European Convention on Human Rights, the Charter of Fundamental Rights and the non-
discrimination rules in primary law. Consequently, any substantial discriminatory rules 
should be removed from the legal structures of the Member States. It is therefore more 
than probable that a possible public policy reaction by the courts of the Member States 
should first and foremost be applied against the third-country law. 
Also, and most importantly, the negative wording ‘should not be able to apply the public-
policy exception (…) when this would be contrary to the Charter of Fundamental Rights of 
the European Union, and in particular Article 21, which prohibits all forms of discrimination’ 
is very strange. In conflict of laws, it appears to be directed at the possibility of a Member 
State disregarding a non-discriminatory law of another state to replace it with the law of 
the forum, which itself is discriminatory. In the same way, in recognition matters, it 
appears to be directed at the possibility of the courts of a Member State refusing to 
recognise a decision of another Member State in the name of a discriminatory rule of the 
forum. Aside from the fact that such a situation seems very improbable, it would be directly 
contrary to the provisions of the Charter of Fundamental Rights, which must be respected 
according to Recital 34. 
 
The objective of this recital is therefore not clear. It does not emphasise the importance of 
combating discrimination, nor does it strengthen a possible restrictive interpretation of the 
public-order exception. The current wording of Recital 24 therefore appears to be both 
futile and redundant. 
A reference to public policy in the actual text of the preamble does, however, seem 
important, as it would mean that guidelines for interpreting the operation of the public-
policy exception could be offered to those responsible for its application in the context of 
the regulation.  
 
Two changes could therefore be made.  
 
The first, which is essentially a wording change, would aim to strengthen the exceptional 
nature of the use of the public-policy exception by pointing out that its use should be 
exceptional not only in conflict of laws, but also in the recognition of decisions, transactions 
or authentic instruments. It could be worded based on Recital 37 of the Rome I Regulation 
and Recital 32 of the Rome II Regulation. In this case the first sentence of Recital 24 could 
read as follows:  
‘Considerations of public interest justify giving the Courts of the Member States the 
possibility, in exceptional circumstances, of applying the public-policy exception 
mechanism.’ 
 
The second change, which aims to reinforce the imperative of combating discrimination, 
would be much more important. It would entirely alter the second sentence of Recital 24 to 
make it positive and not limited to the Member States. It could be worded as follows:  
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‘In particular, the courts should apply the public-policy exception in order to disregard the 
law of another Member State or to refuse to recognise or enforce a decision, an authentic 
instrument or a legal transaction drawn up in another Member State when this would be 
contrary to the Charter of Fundamental Rights of the European Union, and in particular 
Article 21, which prohibits all forms of discrimination.’ 
The new wording of the recital would thus be in line with the general objective of the text 
(Recommendation 1).  

3.2.2. Legislative differences 
 
The current wording of the draft successions regulation will undoubtedly further limit the 
cases in which public policy applies. The restrictive interpretation and the control by the 
Court of Justice will firstly constitute a significant obstacle to the possibility of the public-
policy exception being applied too widely. 
More specifically, the review of comparative law showed that as well as discriminatory 
provisions, the other situation in which public policy could intervene was that of 
agreements as to succession and the reserved portion of an estate. The significant 
legislative differences in this area could result in the public-policy exception being triggered 
against a law that would be too different from the rules of the forum.  
 
The entry into force of the regulation would undoubtedly completely rule out the public-
policy exception in agreements as to succession. The current Article 18 of the draft 
establishes a particular conflict-of-laws rule, which has been considered to convey ‘an idea 
of being in favour of agreements as to succession’48. Consequently, it appears to be out of 
the question to use public policy to oppose a law recognising the possibility of such 
agreements. 
 
This means that the only remaining specific example of differing legislation that could 
trigger the public-policy exception is the case of the reserved portion of an estate. The 
possible risk to the reserved portion of an estate sometimes raises major concerns, as 
demonstrated by the resolution of the French Senate of 13 December 200949, which states 
that: 
‘the principle of the reserved portion of an estate, which is the legal reflection of a genuine 
moral duty, is an essential rule of French law that has been constantly reaffirmed over time 
and is there to protect the deceased’s family; for this reason, it should be ensured that this 
principle is respected in cross-border successions on the death of a French national’, and 
consequently: ‘asks (…) the Government to ensure that the text finally adopted guarantees 
that the application of the rules determining the law applicable cannot allow a French 
national’s succession to escape the reserved portion of an estate’.  
 
This is an issue of considerable importance that is likely to provoke significant debate. It is 
not, however, certain that the situation will be disrupted as profoundly as might at first 
seem to be the case. Several arguments can be put forward in this respect50.  
 
First of all, as the draft currently stands, professio juris can only work in favour of the law 
of the state of which the deceased is a national. Consequently, as is often feared, it can 
only be used to bypass the reserved portion of the estate that would be established in the 
law of the state of which the testator is a national. Thus limited, the choice can only, on the 

                                                 
48 G. Khairallah, article op. cit., p. 74. The author shows that this conflict rule risks posing some problems with 
application, but in any case they are irrespective of public policy. 
49 European resolution on the Proposal for a regulation of the European Parliament and of the Council on 
jurisdiction, applicable law, recognition and enforcement of decisions and authentic instruments in matters of 
succession and the creation of a European Certificate of Succession (E 4863), available at 
http://www.senat.fr/leg/tas09-031.html. 
50 With a similar focus, see C. Nourissat, ‘Le futur droit des successions internationales de l’Union européenne’, 
Defrénois, 2010. 39072, especially No 12. 
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contrary, serve the objectives of the reserved portion of the estate, as it has to result in the 
scope of application of national law being extended. 
Moreover, as substantive law stands, respecting the reserved portion of an estate is in no 
way guaranteed for nationals of Member States that do not connect successions to national 
law.  
In a system of scission as the French system, the law applicable to succession is that of the 
place of residence for movable property, and of the location of the asset for immovable 
property. The law of nationality does not, therefore, apply. Bypassing the reserved portion 
of an estate can be envisaged even more given that, as has been seen, there are very few 
systems that explicitly refuse to disregard foreign laws in the name of public policy. Highly 
questionable mechanisms will therefore have to be used, such as the droit de prélèvement, 
in order to reintroduce respect for the reserved portion of an estate. The use of this 
mechanism is, under all circumstances, subject to a significant proportion of the assets in 
the succession being on French territory. Consequently it is currently perfectly possible to 
bypass the reserved portion of an estate. The fundamental change that the regulation 
would make would come more from the disappearance of the droit de prélèvement than 
from the amendment of the conflict-of-laws rule.  
We do still need to ask ourselves whether, in the draft regulation, the public policy of the 
forum could oppose the application of a foreign law or foreign decision that would not 
respect the reserved portion of an estate. 
 
Once again, firstly in matters of conflict-of-laws, the issue will only be raised very rarely. 
Indeed, as we have seen on several occasions, the unity of the conflict-of-laws rule and the 
connection between the law applicable and the judge with jurisdiction mean that cases in 
which a foreign law would be applied are very rare. Consequently, cases in which the 
public-policy exception is triggered will only arise in cases in which there is separation 
between the law applicable and the judge with jurisdiction. Moreover, if this separation is 
the result of a choice in favour of national law, the consequence will be that the reserved 
portion of an estate provided for in that law will be respected. Therefore, in practice, the 
issue only seems to arise in the case of Article 6: that of a deceased whose habitual 
residence was outside Europe.  
 
The question does, however, appear to be raised more frequently in relation to the 
recognition of decisions, in the commonplace circumstances of the deceased having been 
habitually resident in one Member State but having left assets in another Member State, of 
which he/she was a national. In this situation, the foreign decision will have to be 
recognised and enforced in the latter Member State, which might consider opposing it in 
the name of public policy. 
 
Despite this configuration, which appears to make recourse to public policy more frequent 
in the latter case than in the former, the reserved portion of an estate is only explicitly 
referred to in Article 27, which concerns conflict of laws. This creates a degree of 
contradiction, which might prompt the addition of a sentence that is identical or similar to 
Article 30(a).  
Above all, the current wording of Article 27 gives its reaction a degree of ambiguity. The 
text states that:  
‘In particular, the application of a rule of the law determined by this Regulation may not be 
considered to be contrary to the public policy of the forum on the sole ground that its 
clauses regarding the reserved portion of an estate differ from those in force in the forum.’  
 
As the text currently stands, the term ‘clauses’ is perhaps a little too vague. Indeed, one 
deduces from it that the prohibition of using the public-policy mechanism would only 
concern laws dealing with the mechanism of the reserved portion of an estate, but would 
organise it differently. It would consequently be possible to disregard a law that did not in 
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any way deal with the system of the reserved portion of an estate51. If this is the 
interpretation upheld, the provision could be read as a warrant to disregard a law that 
ignored the mechanism. The text could therefore have the paradoxical result of increasing 
the application of public policy by encouraging Member States that previously allowed a 
foreign law that did not cover the reserved portion of an estate to be applied to disregard 
it. 
 
This seems to be an important question of legislative policy. If the legislator’s objective is 
to leave the Member States room to manoeuvre, perhaps it would be preferable quite 
simply to delete the second paragraph of Article 27. Once again, the question will 
undoubtedly only be raised in quite rare circumstances, and current substantive law shows 
that there are very few Member States that use public policy to oppose foreign rules that 
do not deal with the reserved portion of an estate. Consequently, seeking to restrict the 
public-policy exception using ambiguous wording could lead to an ultimately and 
paradoxically more restrictive solution.  
 
If, conversely – keeping in mind the needs for unification and the general principle of 
restrictive interpretation of public policy – the legislator’s objective is to rule out the 
application of public policy, then on the contrary paragraph 2 should be strengthened. In 
this case perhaps the terms ‘its clauses’ should be replaced by ‘the rules’. 
 
 
The provision would then become:  
‘In particular, the application of a rule of the law determined by this Regulation may not be 
considered to be contrary to the public policy of the forum on the sole ground that the rules 
regarding the reserved portion of an estate differ from those in force in the forum.’ 
(Recommendation 2). 
 
In both cases, it would seem necessary to add a parallel rule specific to the recognition of 
decisions. In the event that a decision has already been pronounced abroad, refusing to 
recognise that decision in the name of public policy would mean sanctioning discontinuity in 
the legal treatment of people, as the solution that will have been enshrined in one Member 
State will not be implemented in another Member State. This would involve a serious 
malfunction of the regulation’s undertaking to achieve unification. If public policy must be 
maintained in the circulation of decisions, it must be used extremely scarcely. 
 
It therefore seems necessary to strengthen the current rule in terms of recognition, for 
example by adding a second sentence to Article 30(a). 
‘In particular, the recognition of a foreign decision may not be considered to be contrary to 
the public policy of the forum on the sole ground that the rules regarding the reserved 
portion of an estate differ from those in force in the forum.’ (Recommendation 3).  
 
It does not, however, seem necessary to make any change to the rules on the recognition 
and enforcement of authentic instruments apart from adding the adverb ‘manifestly’, which 
has already been proposed. 

CONCLUSION 
 
In conclusion, we should stress the exceptional nature of the application of public policy. It 
is currently quite rare in domestic private international law, and should become even rarer 
in the context of a regulation aiming to unify the rules of conflict of laws and recognition. In 
any event, the use of the exception will automatically become rarer as a result of the link 
between legislative and court competence. 
 

                                                 
51 In this respect, C. Nourissat, ibid; G. Khairallah, article op. cit., p. 69. 
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This restrictive use of the public-policy exception seems to be generally guaranteed by the 
current wording of the provisions of the draft regulation, and by the prospects of 
interpretation by the Court of Justice. The texts in question therefore only appear to need 
amending slightly, in order to improve the wording or, more specifically, to settle the 
particular question of the reserved portion of an estate. 

Recommendations 
 
Recommendation 1 
 
To amend Recital 24:  
‘In exceptional circumstances, considerations of public interest justify recourse by the 
courts of the Member States to the public-policy exception mechanism. In particular, the 
courts should apply the public-policy exception in order to disregard the law of another 
Member State or to refuse to recognise or enforce a decision, an authentic instrument or a 
legal transaction drawn up in another Member State when this would be contrary to the 
Charter of Fundamental Rights of the European Union, and in particular Article 21, which 
prohibits all forms of discrimination.’ 
 
Recommendation 2 

 Assuming that the decision is taken to strengthen the restrictive interpretation of the 
public-policy exception, to amend Article 27(2):  

‘In particular, the application of a rule of the law determined by this Regulation may not be 
considered to be contrary to the public policy of the forum on the sole ground that the rules 
regarding the reserved portion of an estate differ from those in force in the forum.’  

 Assuming that the decision is taken to leave the Member States room for manoeuvre, 
to delete Article 27(2). 

 
Recommendation 3 
 
To add a second sentence member to Article 30(a):  
‘In particular, the recognition of a foreign decision may not be considered to be contrary to 
the public policy of the forum on the sole ground that the rules regarding the reserved 
portion of an estate differ from those in force in the forum.’  
 
Recommendation 4  
 
To amend Article 34:  
‘Authentic instruments formally drawn up or registered in a Member State shall be 
recognised in the other Member States, except where the validity of these instruments is 
contested in accordance with the procedures provided for in the home Member State and 
provided that such recognition is not manifestly contrary to public policy in the Member 
State addressed.’ 
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