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SHORT JUSTIFICATION

Background

The proposal for a directive brings together the directives implementing the principle of equal 
pay for men and women (including equal treatment under occupational social security 
schemes) and the directives dealing with equal treatment with regard to access to employment 
and training and vocational training, working conditions and the burden of proof, including in 
particular:

- Directive 75/117/EEC (equal pay)
- Directive 76/207/EEC (implementation of the principle of equal treatment for men and 

women as regards access to employment and training and vocational training, promotion and 
working conditions, as amended by Directive 2002/73/EEC);

- Directive 86/378/EEC (implementation of the principle of equal treatment for men and 
women in occupational social security schemes, as amended by Directive 96/97/EC);

- Directive 97/80/EC (burden of proof in cases of discrimination based on sex);

The aims of this proposal for a ‘recasting’ directive are:
- to simplify and codify Community legislation on equal treatment for men and women;
- to improve clarity and legal certainty by proposing a single coherent text, in the spirit of 

the overall effort to make the European Union more open and accessible to European 
citizens, and

- to reflect the Court of Justice’s case law in the area of equal treatment.

I.  The proposal
The need to make full use of the production potential of Europe’s labour force is a vital 
precondition if the strategic objectives set in Lisbon are to be achieved. Promoting women’s 
participation in the labour market and efforts to abolish disparities between men and women 
are the key to success.
Despite the increase in women’s employment rates, the gap between men and women in the 
labour market remains wide (17.2 points)1. Women with low levels of education and older 
women continue to show lower employment rates.

The gap between women’s and men’s pay remains 16% on average in the EU and has hardly 
changed in recent years. Differences in labour-market participation, differences in career and 
salary structures, and sex segregation - women are employed essentially in jobs traditionally 
considered as less worthwhile - are the main reasons for this gap.

Achieving the objectives set at the Lisbon Summit of 60% participation by women in the 
labour market by 2010 will do nothing to contribute to equal opportunities for men and 
women if a high percentage of women are working in poorly paid and undervalued jobs.
It is therefore necessary to reassess some of the basic criteria for achieving equal treatment of 
men and women in education and the world of work.

  
1 Commission Report on Equality between Women and Men, 2004 (COM(2004)115.
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II. The Proposal
The principle of equal pay for men and women performing equal work is laid down in Article 
141 of the Treaty. The Court of Justice has interpreted this principle as meaning ‘equal pay 
for work of equal value’ and it is precisely this idea which is taken up in the recasting of the 
directives.

Job evaluation by means of a ‘job classification system’, as put forward by the current
proposal and based on objective and non-sexist criteria, including guarantees against all forms 
of discrimination, will be an important tool for achieving a transparent labour market. Growth 
in employment depends directly on the possibility of reconciling work and family life (see the 
2003 Commission report). Accordingly, this directive needs to provide protection on the one 
hand for men and women wishing to have or having young children or dependants requiring 
special care and, on the other, take account of the specific conditions experienced by women 
during and after pregnancy, so that there is no discrimination against such persons, whose 
situations make them more vulnerable in the harsh reality of the world of work.
Efforts are needed to improve the effectiveness of the measures taken by the Member States 
to ensure improved application of the principles of equal pay and equal treatment, so that 
anyone who has suffered harm following the violation of these principles can ensure that his 
or her rights are enforced and recognised under a judicial procedure provided for by the 
Member State.

Your draftswoman is in favour of regular controls and assessment of the effectiveness of the 
measures taken under the present directive, in the form of the requirement that the Member 
States present data on equal treatment for men and women with regard to access to 
employment, training and promotion, as well as working conditions, in the reports on 
statistics and labour market trends at national and European level.
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AMENDMENTS

The Committee on Employment and Social Affairs calls on the Committee on Legal Affairs, 
as the committee responsible, to incorporate the following amendments in its report:

Draft legislative resolution

Text proposed by the Commission1 Amendments by Parliament

Amendment 1
Recital 6

(6) Harassment related to the sex of a 
person and sexual harassment are contrary 
to the principle of equal treatment between 
men and women and should therefore be 
deemed to constitute discrimination on 
grounds of sex for the purposes of this 
Directive. These forms of discrimination 
occur not only in the workplace, but also in 
the context of access to employment and 
vocational training.

(6) Harassment and sexual harassment are 
contrary to the principle of equal treatment 
between men and women and 
should therefore be deemed to 
constitute discrimination on grounds of sex 
for the purposes of this Directive. These 
forms of discrimination occur not only in the 
workplace, but also in the context of access 
to employment and vocational training.

Amendment 2
Recital 7

In this context, employers and those 
responsible for vocational training should be 
encouraged to take measures to combat all 
forms of discrimination on grounds of sex 
and, in particular, to take preventive 
measures against harassment and sexual 
harassment in the workplace, in accordance 
with national legislation and practice.

In this context, employers and those 
responsible for vocational training should be 
encouraged to take measures to combat all 
forms of discrimination on grounds of sex 
and, in particular, to take preventive 
measures against harassment and sexual 
harassment in the workplace and with 
regard to access to employment and 
vocational training, in accordance with 
national legislation and practice.

Justification

Harassment and sexual harassment do not occur only at the workplace but also with regard 
to access to employment and vocational training.

  
1 OJ C ... /Not yet published in OJ.
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Amendment 3
Recital 8

(8) The principle of equal pay for equal 
work or work of equal value as laid down by 
Article 141 of the Treaty constitutes an 
important aspect of the principle of equal 
treatment between men and women. It is 
therefore appropriate to make further 
provision for its implementation.

(8) The principle of equal pay for equal 
work or work of equal value as laid down by 
Article 141 of the Treaty, and subsequently 
developed by the consistent jurisprudence 
of the Court of the European Communities,
constitutes an important aspect of the 
principle of equal treatment between men 
and women, and an important and 
inalienable part of the Community acquis 
regarding sex discrimination. It is therefore
appropriate to make further provision for its 
implementation.

Amendment 4
Recital 24

(24) Having regard to the fundamental 
nature of the right to effective legal 
protection, it is appropriate to ensure that 
workers continue to enjoy such protection 
even after the relationship giving rise to an 
alleged breach of the principle of equal 
treatment has ended.

(24) Having regard to the fundamental 
nature of the right to effective legal 
protection, it is appropriate to ensure that 
workers continue to enjoy such protection 
even after the relationship giving rise to an 
alleged breach of the principle of equal 
treatment has ended.  The same protection 
should be enjoyed by a worker who is being 
defended or testifies in favour of a person 
who is protected by virtue of this Directive.

Amendment 5
Title I, Article 1

The purpose of this Directive is to ensure the 
application of the principle of equal 
opportunities and equal treatment of men 
and women in matters of employment and 
occupation.

The purpose of this Directive is to ensure the 
application of the principle of equal 
opportunities and equal treatment of men 
and women in matters of employment and 
occupation.

To that end, it contains provisions to 
implement the principle of equal treatment 
in relation to:

To that end, it contains provisions to 
implement the principle of equal treatment 
in relation to:

(a) access to employment, including (a) working conditions, including pay;
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promotion, and to vocational training;
(b) working conditions, including pay; (b) occupational social security schemes;
(c) occupational social security schemes. (c) access to employment, including 

promotion, and to vocational training;
It also contains provisions to ensure that 
such implementation is made more effective 
by the establishment of appropriate 
procedures.

It also contains provisions to ensure that 
such implementation is made more effective 
by the establishment of appropriate 
procedures.

Justification

The order in which these topics are listed needs to be changed to bring it into line with the 
order used in the chapters in Title II, which should be maintained. 

Amendment 6
Title 1, Article 2, paragraph 1(b)

(b) indirect discrimination: where an 
apparently neutral provision, criterion or 
practice would put persons of one sex at a 
particular disadvantage compared with 
persons of the other sex, unless that 
provision, criterion or practice is objectively 
justified by a legitimate aim, and the means 
of achieving that aim are appropriate and 
necessary;

(b) indirect discrimination:
- where an apparently neutral provision, 
criterion or practice would put persons of 
one sex at a particular disadvantage 
compared with persons of the other sex, 
unless that provision, criterion or practice is 
objectively justified by a legitimate aim, and 
the means of achieving that aim are 
appropriate and necessary;

- less favourable treatment of a woman 
owing to pregnancy or maternity leave 
within the meaning of Directive 
92/85/EEC.

Amendment 7
Article 2, paragraph 1, point (c)

(c) harassment: where an unwanted conduct 
related to the sex of a person occurs with 
the purpose or effect of violating the dignity 
of a person, and of creating an intimidating, 
hostile, degrading, humiliating or offensive 
environment ; 

(c) harassment: where an unwanted conduct 
occurs with the purpose or effect of violating 
the dignity of a person, and of creating an 
intimidating, hostile, degrading, humiliating 
or offensive environment;
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Justification

Harassment is not related to the sex of a person. 

Amendment 8
Article 2, paragraph 1, point (d)

(d) sexual harassment: where any form of 
unwanted verbal, non-verbal or physical 
conduct of a sexual nature occurs, with the 
purpose or effect of violating the dignity of a 
person, in particular when creating an 
intimidating, hostile, degrading, humiliating 
or offensive environment ;

(d) sexual harassment: where any form of 
unwanted verbal or physical conduct of a 
sexual nature occurs, with the purpose or 
effect of violating the dignity of a person, in 
particular when creating an intimidating, 
hostile, degrading, humiliating or offensive 
environment 

Justification

There is no difference between physical and non-verbal conduct.

Amendment 9
Article 2, paragraph 1, point (e)

(e)  pay: the ordinary basic or minimum
wage or salary and any other consideration, 
whether in cash or in kind, which the worker 
receives directly or indirectly, in respect of 
his employment from his employer; 

(e)  pay: the ordinary wage or salary and any 
other consideration, whether in cash or in 
kind, which the worker receives directly or 
indirectly, in respect of his employment 
from his employer;

Justification

The text should refer to all salaries not just basic or minimum.

Amendment 10
Title 1, Article 2, paragraph 1, (f a) (new)

(fa) ‘professional promotion’: the 
advancement of rank or responsibility, 
including the conditions on which this is 
advertised or awarded;

Justification

It is essential to provide a definition of promotion in order that the concept cannot be abused 
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to avoid equal opportunities requirements.

Amendment 11
Title I, Article 2, paragraph 2, point (c) (new)

(c) any less favourable treatment of a 
woman related to pregnancy, maternity 
leave or adoption.

Justification

In the interests of clarity and readability the various situations constituting discrimination, as 
defined by Directive 2002/73/EC amending Directive 92/85/EC, should be grouped together 
in a single article. Reference should also be made to adoption, which is covered by Directive 
96/34/EC.

Amendment 12
Title 1, Article 3, paragraph 1

1. This Directive shall apply to members of 
the working population, including self-
employed persons, persons whose activity is 
interrupted by illness, maternity, accident or 
involuntary unemployment and persons 
seeking employment and to retired and 
disabled workers, and to those claiming 
under them, in accordance with national law 
and/or practice.

This Directive shall apply to members of the 
working population, including self-
employed persons, persons whose activity is 
interrupted by illness, maternity, paternity,
parental leave or leave for family reasons,
accident or involuntary unemployment and 
persons seeking employment and to retired 
and disabled workers, and to those claiming 
under them, in accordance with national law 
and/or practice.

Justification

The directive should provide protection for both men and women in their role as parents.

Amendment 13
Title II, Chapter 1, Article 4

For the same work or for work to which 
equal value is attributed, all discrimination 
on grounds of sex with regard to all aspects 
and conditions of remuneration attributable 
to a single source shall be eliminated.

For the same work or for work to which 
equal value is attributed, all discrimination 
on grounds of sex with regard to all aspects 
and conditions of remuneration shall be 
eliminated.
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Amendment 14
Title II, Chapter 2, Article 8, point (d)

(d) laying down different rules, except as 
provided for in points (h), (i) and (j), for the 
reimbursement of contributions when a 
worker leaves a scheme without having 
fulfilled the conditions guaranteeing a 
deferred right to long-term benefits; 

(d) laying down different rules, except as 
provided for in points (h) and (j), for the 
reimbursement of contributions when a 
worker leaves a scheme without having 
fulfilled the conditions guaranteeing a 
deferred right to long-term benefits;

Justification

Point (i) is mentioned as an exception to the principle of equal treatment. This is an error, 
resulting from the fact that in Directive 96/97/EC point (i) consisted of two parts:

(1) the current point (i) ‘setting different levels for workers’ contributions;’

(2) the current point (j) ‘setting different levels for employers’ contributions, except: …’.

In the current proposal, the Commission has separated the two points.

Amendment 15
Title II, Chapter 2, Article 8, point (g)

(g) suspending the retention or acquisition of 
rights during periods of maternity leave or 
leave for family reasons which are granted 
by law or agreement and are paid by the 
employer;

(g) suspending the retention or acquisition of 
rights during periods of maternity, parental 
or adoption leave, or leave for family 
reasons which are granted by law or 
agreement and are paid by the employer;

Justification

Maternity leave is different from parental leave, which is defined as leave granted to men and 
women workers on the grounds of the birth or adoption of a child to enable them to take care 
of that child, for at least three months, until a given age up to eight years to be defined by 
Member States and/or management and labour (clause 2, paragraph 1, of Council Directive 
96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by 
UNICE, CEEP and the ETUC).

Amendment 16
Title II, Chapter 2, Article 8, point (k)

(k) laying down different standards or 
standards applicable only to workers of a 
specified sex, except as provided for in 
points (h), (i) and (j), as regards the 
guarantee or retention of entitlement to 

(k) laying down different standards or 
standards applicable only to workers of a 
specified sex, except as provided for in 
points (h) and (j), as regards the guarantee or 
retention of entitlement to deferred benefits 
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deferred benefits when a worker leaves a 
scheme.

when a worker leaves a scheme.

Justification

Point (i) is mentioned as an exception to the principle of equal treatment. This is an error, 
resulting from the fact that in Directive 96/97/EC point (i) consisted of two parts:

(1) the current point (i) ‘setting different levels for workers’ contributions;’

(2) the current point (j) ‘setting different levels for employers’ contributions, except: …’.

In the current proposal, the Commission has separated the two points.

Amendment 17
Title II, Article 13, paragraph 1(c)

(c) employment and working conditions, 
including dismissals, as well as pay as 
provided for in this Directive;

(c) employment and working conditions, 
including dismissals, as well as pay as 
provided for in this Directive and Article 
141 of the Treaty;

Amendment 18
Title II, Article 14

Member States may maintain or adopt 
measures within the meaning of Article 
141(4) of the Treaty with a view to ensuring 
full equality in practice between men and 
women, in working life.

Member States may maintain or adopt 
measures within the meaning of Article 
141(4) of the Treaty, such as measures to 
promote the provision of childcare and care 
for other dependent persons, with a view to 
ensuring full equality in practice between 
men and women in working life, 
particularly as regards access to 
employment, vocational training and 
promotion, and working conditions.

Justification

The provision of childcare is of increasing importance in ensuring genuine equality of 
opportunity. It is extremely important to specify those cases in which the principle of equal 
treatment must be applied.

Amendment 19
Title II, Chapter 3, Article 15, paragraph 1

1. Less favourable treatment of a woman 
related to pregnancy or maternity leave 

deleted
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shall constitute discrimination within the 
meaning of this Directive.

Amendment 20
Title II, Chapter 3, Article 15, paragraph 2

2. A woman on maternity leave shall be 
entitled, after the end of her period of 
maternity leave, to return to her job or to an 
equivalent post on terms and conditions 
which are no less favourable to her and to 
benefit from any improvement in working 
conditions to which she would have been 
entitled during her absence.

A woman on maternity leave shall be 
entitled, after the end of her period of 
maternity leave, or after an absence directly 
related or subsequent to an adoption or a 
period of parental leave, to return to her job 
or to an equivalent post on terms and 
conditions which are no less favourable to 
her and to benefit from any improvement in 
working conditions to which she would have 
been entitled during her absence.

Justification

The previous paragraph 1 has been moved to Title I, General Provisions, Article 2, 
paragraph 2, point (c)(new), so as to bring together all discrimination situations under a 
single article.

Full effect must be given to the right to maternity leave and paternity leave by providing 
effective protection against discrimination for parents who make use of the rights granted to 
them under national law. Men and women should enjoy the same protection when returning 
to work after a period of leave to care for young children. This amendment reproduces a 
European Parliament amendment to Article 2, point 7 of Directive 2002/73/EC amending 
Council Directive 76/207/EEC on the implementation of the principle of equal treatment for 
men and women as regards access to employment, vocational training and promotion, and 
working conditions. 

Amendment 21
Title III, Chapter 3, Article 18

Member States shall introduce into their 
national legal systems such measures as are 
necessary to ensure real and effective 
compensation or reparation as the Member 
States so determine for the loss and damage 
sustained by a person injured as a result of 
discrimination on grounds of sex , in a way 
which is dissuasive and proportionate to the 
damage suffered. Such compensation or 
reparation may not be restricted by the 

Member States shall introduce into their 
national legal systems such measures as are 
necessary to ensure effective, proportionate
and dissuasive sanctions in the event of 
failure to comply with the obligations of 
this directive. Any compensation or 
reparation for the loss and damage 
sustained by a person injured as a result of 
treatment contrary to this directive shall be 
real, effective and proportionate to the 
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fixing of a prior upper limit, except in cases 
where the employer can prove that the only 
damage suffered by an applicant as a result 
of discrimination within the meaning of this 
Directive is the refusal to take his job 
application into consideration.

damage suffered and may not be restricted 
by the fixing of a prior ceiling, except in 
cases where the employer can prove that the 
only damage suffered by an applicant as a 
result of discrimination within the meaning 
of this Directive is the refusal to take his job 
application into consideration.

Justification

This amendment is needed to bring the article into line with the remarks appearing in point 3 
of the explanatory memorandum, THE MEASURES LAID DOWN IN THE PROPOSAL FOR 
A DIRECTIVE, under the heading ‘the principle innovations of the current proposal’ -
‘extension of the case law on sanctions/penalties to all areas covered by the present proposal 
- in line with the changes made by Directive 2002/73/EC - (see Articles 18 and 26 of current 
proposal)’ and with the remarks appearing under Title IV: IMPLEMENTATION - ‘[This title] 
requires Member States to provide a system of effective, proportionate and dissuasive 
sanctions to be applied in case of infringement of rights granted under this directive in order 
to guarantee full practical effect (effet utile) of this directive. Member States are also required 
to notify the Commission of the provisions adopted in this area’.

Amendment 22
Title III, Article 22, paragraph 1

1. Member States shall, in accordance with 
national traditions and practice, take 
adequate measures to promote social 
dialogue between the social partners with a 
view to fostering equal treatment, including 
through the monitoring of workplace 
practices, collective agreements, codes of 
conduct, research or exchange of 
experiences and good practices.

1. Member States shall, in accordance with 
national traditions and practice, take 
adequate measures to promote social 
dialogue between the social partners with a 
view to fostering equal treatment, including 
through the monitoring of practices at the 
workplace, in vocational training, access to 
and promotion at work and monitoring
collective agreements, codes of conduct, 
research or exchange of experiences and 
good practices.

Amendment 23
Title III, Article 22, paragraph 3

3. Member States shall, in accordance with 
national law, collective agreements or 
practice, encourage employers to promote 
equal treatment for men and women in the 
workplace in a planned and systematic way.

3. Member States shall, in accordance with 
national law, collective agreements or 
practice, encourage employers to promote 
equal treatment for men and women in a 
planned and systematic way in vocational 
training, access to and promotion at work 
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and working conditions.

Amendment 24
Title IV, Article 24, point (b)

(b) provisions contrary to the principle of 
equal treatment in contracts or collective 
agreements, wage scales, wage agreements, 
staff rules of undertakings, internal rules of 
undertakings or rules governing the 
independent occupations and professions 
and workers' and employers' organisations, 
individual contracts of employment or any 
other arrangements shall be, or may be
declared, null and void or are amended; 

(b) provisions contrary to the principle of 
equal treatment in individual or collective 
full-time or part-time employment contracts 
or collective agreements, wage scales, wage 
agreements, job titles, staff rules of 
undertakings, internal rules of undertakings 
or rules governing the independent 
occupations and professions and workers' 
and employers' organisations, individual 
contracts of employment or any other 
arrangements shall be declared null and void 
or are amended; 

Amendment 25
Title IV, Article 27, paragraph 1

Member States shall encourage, in 
accordance with national law, collective 
agreements or practice, employers and those 
responsible for access to vocational 
training to take measures to prevent all 
forms of discrimination on grounds of sex, 
in particular harassment and sexual 
harassment at the workplace.

1. Member States shall ensure that, in 
accordance with national law, collective 
agreements or practice, measures are taken 
to prevent all forms of harassment, in 
particular sexual harassment during 
vocational training and as regards access 
to employment and promotion, and at the 
workplace.

Amendment 26
Title IV, Article 27, paragraph 2 (new)

2. Employers and those responsible for 
access to vocational training shall also be 
encouraged to take the measures referred 
to in paragraph 1, as part of their 
obligations.

Amendment 27
Title IV, Article 28

Implementation of this Directive shall under 1. Implementation of this Directive shall 
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no circumstances be sufficient grounds for a 
reduction in the level of protection of 
workers in the areas to which it applies, 
without prejudice to the Member States' 
right to respond to changes in the situation 
by introducing laws, regulations and 
administrative provisions which differ from 
those in force on the notification of this 
Directive, provided that the provisions of 
this Directive are complied with.

under no circumstances be sufficient 
grounds for a reduction in the level of 
protection of workers in the areas to which it 
applies, without prejudice to the Member 
States' right to respond to changes in the 
situation by introducing laws, regulations 
and administrative provisions which differ 
from those in force on the notification of this 
Directive, provided that the provisions of 
this Directive are complied with.

2. The Member States may introduce or 
maintain provisions on the protection of the 
principles of equal opportunity and equal 
treatment for men and women more 
favourable than those laid down in this 
directive. 

Justification

Member States should be able to adopt more favourable laws on equal treatment, if they so 
desire, to ensure that the level of protection is as high as possible.

Amendment 28
Title IV, Article 30

Member States shall ensure that measures 
taken pursuant to this Directive, together 
with the provisions already in force, are 
brought to the attention of all the persons 
concerned by all appropriate means, for 
example at the workplace.

Member States shall ensure that measures 
taken pursuant to this Directive, together 
with the provisions already in force, are 
brought to the attention of all the persons 
concerned by all appropriate means, for 
example at the workplace and with regard 
to access to employment and vocational 
training and promotion.

Amendment 29
Title V, Article 31

1. By ...... at the latest, the Member States 
shall communicate to the Commission, all 
the information necessary for the 
Commission to draw up a report to the 
European Parliament and the Council on the 
application of this Directive.

1. By ...... at the latest, the Member States 
shall communicate to the Commission, all 
the information necessary for the 
Commission to draw up a report to the 
European Parliament and the Council on the 
application of this Directive.
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2. Without prejudice to paragraph 1, 
Member States shall communicate to the 
Commission, every four years, the texts of 
any measures adopted pursuant to Article 
141(4) of the Treaty, as well as reports on 
these measures and their implementation. On 
the basis of that information, the 
Commission will adopt and publish every 
four years a report establishing a 
comparative assessment of any measures in 
the light of Declaration N° 28 annexed to the 
Final Act of the Treaty of Amsterdam.

2. Without prejudice to paragraph 1, 
Member States shall communicate to the 
Commission, every two years, the texts of 
any measures adopted pursuant to Article 
141(4) of the Treaty, as well as reports on 
these measures and their implementation. On 
the basis of that information, the 
Commission will adopt and publish every 
two years a report establishing a 
comparative assessment of any measures in 
the light of Declaration N° 28 annexed to the 
Final Act of the Treaty of Amsterdam.

Justification

The measures adopted by the Member States to implement this directive must be detailed in 
the national employment action plans submitted annually to the European Commission. That 
will make it possible to bring together in a single text all national measures on employment 
including equal treatment for men and women.
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