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SHORT JUSTIFICATION

Introduction
This legislative proposal under consideration seeks to replace Reg. 304/2003 on the same 
subject because of a Ruling by the Court of Justice, which annulled it on legal grounds.1 The 
Court was of the view that there should have been a dual legal basis, not simply one (i.e. 
Article 175 (1)), as adopted by the Council and the EP for Reg. 304/2003. Hence, the proposal 
under consideration proposes a dual legal basis: Articles 133 and 175(1), as suggested by the 
Court. 
In addition, it includes a number of technical adjustments considered as necessary, while 
retaining the substance of the annulled regulation; therefore it seeks to:
(a) Implement the Rotterdam Convention on the Prior Informed Consent Procedure (PIC);

(b) Establish the procedure for export notification for  those chemicals which do not fall under 
the Rotterdam Convention and the PIC but which are forbidden or restricted  within the EU;

(c) Promote shared responsibility and cooperative efforts in the international movement of 
hazardous chemicals;

(d) Contribute to their environmentally sound use; 
(e) Apply the Community provisions concerning classification, packaging and labelling of 
chemicals dangerous to man or to the environment to all such chemicals when they are 
exported from the Member States to other parties or other countries.

The Rotterdam Convention

The proposal under consideration implements the Rotterdam Convention on the Prior 
Informed Consent (PIC) Procedure for certain hazardous chemicals and pesticides in 
international trade. The Rotterdam Convention was adopted in September 1998. It entered 
into force on 24 February 2004, having as objective the promotion of shared responsibility 
and cooperative efforts among parties in the international trade in hazardous chemicals. The 
goal is to reduce the risk to human health and the environment from hazardous chemicals. 

The underlying logic of the Rotterdam Convention is simple: 'help participating countries 
learn more about the characteristics of potentially hazardous chemicals and pesticide 
formulations'. It provides countries with the information and the means to stop the unwanted 
imports of toxic chemicals. The Convention puts the requirement on the exporter to advise of 
an export of hazardous substances and an onus on the exporting country to comply with the 
decisions of importing countries and those transit countries through whose territory the waste 
will pass.
The proposal in question goes beyond the requirements of the Convention. The Commission 
memorandum summarised the differences:

  

1 It should be noted that "in a parallel judgment, the Court annulled for the same reasons Council Decision 
2003/106/EC of 19 December 2002 on the approval, on behalf of the European Community, of the Convention.  
The Commission recently put forward a separate proposal to that end, which was adopted by the Council on 25 
September 2006 (Decision 2006/730/EC)" (COM(2006)0745, p.3).
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"- The rules apply to exports to all countries, whether or not they are Parties to the 
Convention; 
- A wider range of chemicals are subject to annual export notification.
- PIC chemicals and chemicals that are banned or severely restricted in the Community in a 
Convention use category cannot be exported without the explicit consent of importing 
countries;
- Certain articles and chemicals (such those chemicals that are subject also to the Stockholm 
Convention on Persistent Organic Pollutants) are banned for export;
- All dangerous chemicals exported to third countries have to be labelled and packaged in the 
same way as they must be within the Community" (COM (2006) 745, page 3).

Technical adjustments proposed by this new regulation

Those adjustments are based on the experience in implementing the annulled Reg. 304/2003 
and are meant to improve the functioning of the proposed proposal. Your Draftswoman has 
the following comments to make:

1. The definition of the exporter is correct and takes account of the EP concerns that the 
natural or legal person on whose behalf an export declaration is made and is required to notify 
the Designated National Authority of a Member State should be established in the said 
Member State (Article 3(15)).

2. The definition of the preparation (i.e. a mixture or a solution composed of two or more 
substances) is acceptable and means compulsory labelling if required by Directive 
1999/45/EC on classification, packaging and labelling (Articles 3(2) and 1(2)).

3. The explicit consent procedure under Article 13.6 of the proposal is welcomed but has 
caused anxiety to the EU traders. The logic of Article 13 is correct because it says that 
chemicals listed in part 3 of Annex I of the said proposal should not be exported without the 
explicit consent of the importing country. The same approach is applied to any chemical that 
is banned or restricted within the Community and qualifies for PIC notification. 

However, "In around half of the cases to date, despite the efforts made by the DNAs of the 
exporting Member States to obtain explicit consent, no response is forthcoming from the 
importing country, in some cases for many months or even years" (COM (2006) 745 page 5). 
The newly proposed regulation seeks to remedy this situation via time limits imposed and
temporary measures or a more flexible interpretation. 

4. The strengthening of customs controls of exported and imported chemicals has been a 
constant concern in both the EU and its Member States. The role of the customs authorities of 
Member States is important because they are responsible for ensuring compliance with 
regulations of this type. The proposed regulation entails in Article 17 several actions, such as 
classification of chemicals carrying a "code number" in their export declarations and 
development of the Commission's EDEXIM database. Both measures will help to bring light 
into the additional requirements foreseen by the EU for the PIC. But a question remains still 
on the table: unclear is whether this proposed regulation would reduce the administrative 
burden both for customs and exporters.
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Logic of amendments proposed 

The logic for amendments is very simple: the proposed legal framework should be supported;
both principles of subsidiarity and of proportionality are respected;  the administrative cost 
should be kept to a minimum; the level of protection for Health and Environment must be in 
line with existing EU legislation.

AMENDMENTS

The Committee on Industry, Research and Energy calls on the Committee on the 
Environment, Public Health and Food Safety, as the committee responsible, to incorporate the 
following amendments in its report:

Text proposed by the Commission Amendments by Parliament

Amendment 1
Article 13, paragraph 7, introductory part

7. The Designated National Authority of the 
exporter may, in consultation with the 
Commission, decide that the export may 
proceed if, after all reasonable efforts, no 
response to a request for explicit consent 
pursuant to paragraph 6(a) has been received 
within either of the following time-limits: 

7. The Designated National Authority of the 
exporter may, in consultation with the 
Commission, decide that the export may 
proceed if no response to a request for 
explicit consent pursuant to paragraph 6(a) 
has been received within either of the 
following time-limits: 

Justification

The original wording is too vague since the interpretation of ‘reasonable efforts’ can vary. 

Amendment 2
Article 13, paragraph 7, points (a) and (b)

(a) 60 days, where there is evidence from 
official sources in the importing Party or 
importing other country that the chemical, at 
the time of importation, is licensed, 
registered or authorised or that it has 
recently been used in, or imported into, the 
importing Party or importing other country 
and no regulatory action has been taken to 
prohibit its use; 

(a) 30 days after the date of the original 
request, where there is evidence from 
official sources in the importing Party or 
importing other country that the chemical, at 
the time of importation, is licensed, 
registered or authorised or that it has 
recently been used in, or imported into, the 
importing Party or importing other country 
and no regulatory action has been taken to 
prohibit its use; 
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(b) 90 days, in all other cases. (b) 60 days after the date of the original 
request, in all other cases.

Justification 

It is unclear with which action the time-limit is launched. Shorter time-limits facilitate trade 
and will help prevent European companies being put at a competitive disadvantage compared 
to non-European industry.

Amendment 3
Article 13, paragraph 8, subparagraph 1, points (a), (b) and (c)

(a) for each explicit consent obtained 
pursuant to paragraph 6(a) a new explicit 
consent shall be required by the end of the 
third calendar year after the consent was 
given, unless the terms of that consent 
require otherwise;

(a) for each explicit consent obtained 
pursuant to paragraph 6(a) a new explicit 
consent shall be required by the end of the 
fifth calendar year after the consent was 
given, unless the terms of that consent 
require otherwise;

(b) unless a response to a request has been 
received in the meantime, each waiver 
granted pursuant to paragraph 7(a) shall be 
for a maximum period of two calendar 
years, upon expiry of which explicit consent 
shall be required; 

(b) unless a response to a request has been 
received in the meantime, each waiver 
granted pursuant to paragraph 7(a) shall be 
for a maximum period of four calendar 
years, upon expiry of which explicit consent 
shall be required; 

(c) unless a response to a request has been 
received in the meantime, each waiver 
granted pursuant to paragraph 7(b) shall be 
for a maximum period of 12 months, upon 
expiry of which explicit consent shall be 
required.

(c) unless a response to a request has been 
received in the meantime, each waiver 
granted pursuant to paragraph 7(b) shall be 
for a maximum period of 2 years, upon 
expiry of which explicit consent shall be 
required.

Justification 

The introduction of a periodical review leads to legal uncertainty and administrative burden. 
Once an explicit consent has been obtained, its validity should not expire too quickly.

Amendment 4
Article 13, paragraph 8, subparagraph 3 

In the case referred to in point (c), exports 
may not continue beyond the expiry of the 
relevant period unless explicit consent is 
obtained or the conditions of paragraph 7(a) 
are met following a new request for explicit 
consent.

In the case referred to in point (c), exports 
may not continue beyond the expiry of the 
relevant period unless explicit consent is 
obtained or any of the conditions referred to 
in paragraph 7(a) is met following a new 
request for explicit consent or the importing 
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Party has not responded within 30 days to a 
new request for explicit consent.

Justification 

Pending a response to a request, exports should be allowed to continue. Otherwise European 
exporters are penalised for the non-action of certain countries.
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