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Amendment by Jean-Paul Gauzès

Amendment 30
Recital 5 a (new)

(5a) This Directive also applies to 
consumer mediation. Therefore the 
particularities of consumer mediation 
should be taken into account. In particular, 
it should incorporate the principles set out 
in the Commission Recommendation of 4 
April 2001 on the principles for out-of-
court bodies involved in the consensual 
resolution of consumer disputes 
(2001/310/EC). 

Or. en
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Justification

The current legislation on consumer mediation consists of two Commission recommendations 
setting out a number of principles which out-of-court bodies involved in consumer ADR 
should comply with (recommendation 1998/257 and recommendation 2001/310). Those 
principles are very important to ensure the success of consumer ADR. Therefore we consider 
that the principles of transparency, impartiality, effectiveness and fairness included in the 
2001/310 recommendation (consensual resolution of consumer disputes), should be 
incorporated in the proposed directive.

Amendment by Jean-Paul Gauzès

Amendment 31
Recital 6

(6) Mediation can provide a cost-efficient 
and quick extra-judicial resolution of 
disputes in civil and commercial matters 
through processes tailored to the needs of 
the parties. Settlement agreements reached 
through mediation are more likely to be 
enforced voluntarily and are more likely to 
preserve an amicable and sustainable 
relationship between the parties. These 
benefits become even more pronounced in 
situations displaying cross-border elements.

(6) Mediation can provide a cost-efficient 
and quick extra-judicial resolution of 
disputes in civil and commercial matters 
through processes tailored to the needs of 
the parties. Agreements resulting from
mediation are more likely to be enforced 
voluntarily and are more likely to preserve 
an amicable and sustainable relationship 
between the parties. These benefits become 
even more pronounced in situations 
displaying cross-border elements.

(This amendment applies to the entire 
legislative text under consideration; its 
adoption requires technical adaptations 
throughout the text).

Or. fr

Justification

The term 'transaction' (Settlement) refers to a precise concept in French law (Article 2044 of 
the Civil Code). In connection with a transaction/settlement, two possibilities arise:

- either no independent and impartial third party intervenes to reconcile the parties,

- or the transaction/settlement results from successful mediation.

Consequently, not all mediation agreements are transactions/settlements and not all 
transactions/settlements have resulted from mediation. They are two different legal concepts.
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Amendment by Klaus-Heiner Lehne

Amendment 32
Recital 8

(8) This directive should cover processes 
where two or more parties to a dispute are 
assisted by a mediator to reach an amicable 
agreement on the settlement of the dispute, 
but exclude processes of an adjudicatory 
nature such as arbitration, ombudsmen 
schemes, consumer complaint schemes, 
expert determination or processes 
administered by bodies issuing a formal 
recommendation, be it legally binding or 
not, as to the resolution of the dispute.

(8) This directive should cover processes 
where two or more parties to a cross-border 
dispute are assisted by a mediator to reach 
an amicable agreement on the settlement of 
the dispute, but exclude processes of an 
adjudicatory nature such as arbitration, 
ombudsmen schemes, consumer complaint 
schemes, expert determination or processes 
administered by bodies issuing a formal 
recommendation, be it legally binding or 
not, as to the resolution of the dispute.

Or. de

Justification

Clarifies and tightens up the scope of the directive.

Amendment by Jean-Paul Gauzès

Amendment 33
Recital 8

(8) This directive should cover processes 
where two or more parties to a dispute are 
assisted by a mediator to reach an amicable 
agreement on the settlement of the dispute, 
but exclude processes of an adjudicatory 
nature such as arbitration, ombudsmen
schemes, consumer complaint schemes,
expert determination or processes 
administered by bodies issuing a formal 
recommendation, be it legally binding or 
not, as to the resolution of the dispute.

(8) This directive should cover processes 
where two or more parties to a dispute are 
assisted by a mediator to reach an amicable 
agreement on the settlement of the dispute, 
but exclude processes of an adjudicatory 
nature such as arbitration, judicial 
conciliation schemes, expert determination 
or processes administered by bodies issuing 
a formal, legally binding recommendation as 
to the resolution of the dispute.

Or. fr

Justification

The current wording is a source of ambiguity. Certain mediation procedures carried out 
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between professionals and consumers will be excluded. In the context of these mediations, the 
recommendations or opinions are not legally binding. It is necessary to remove the quasi-
judicial or extrajudicial procedures, the aim of which is to deliver an opinion or a 
recommendation that has the force of law (e.g. judicial conciliation, arbitration, etc.).

Amendment by Klaus-Heiner Lehne

Amendment 34
Recital 9

(9) A minimum degree of compatibility of 
civil procedural rules is necessary as 
concerns the effect of mediation on 
limitation periods and how the 
confidentiality of the mediator will be 
protected in any subsequent judicial 
proceedings. The possibility for the court to 
refer the parties to mediation should also be 
covered, while retaining the principle that 
mediation is a voluntary process.

(9) A minimum degree of compatibility of 
civil procedural rules is necessary as 
concerns the effect of mediation on 
limitation periods and how the 
confidentiality of the mediator will be 
protected in any subsequent judicial 
proceedings in civil and commercial cases 
or arbitration procedures. The possibility 
for the court to draw the attention of the 
parties to mediation should also be covered, 
while retaining the principle that mediation 
is a voluntary process.

Or. de

Justification

This clarifies the wording and highlights the voluntary nature of mediation.

Amendment by Giuseppe Gargani

Amendment 35
Recital 10

(10) Mediation should not be regarded as a 
poorer alternative to judicial proceedings in 
the sense that settlement agreements are 
dependant on the good will of the parties for 
their enforcement. It is therefore necessary 
to ensure that all Member States provide for 
a procedure whereby a settlement 
agreement can be confirmed in a judgment, 
decision or authentic instrument by a court 
or public authority.

(10) Mediation should not be regarded as a 
poorer alternative to judicial proceedings in 
the sense that settlement agreements are 
dependent on the good will of the parties for 
their enforcement. It is therefore necessary 
to ensure that parties to a written settlement 
agreement may request that it be 
recognised and its content be made 
enforceable insofar as recognition and 
enforceability of such content is possible 
under the law of the Member State in 
which the request for recognition and/or 
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enforcement is made. The content of a 
settlement agreement may be rendered 
enforceable in a judgment or decision or by 
an authentic act by a court or by another 
competent public authority in accordance 
with the law of the Member State where the 
request is made.

Or. it

Amendment by Jean-Paul Gauzès

Amendment 36
Article 1, paragraph 1

1. The objective of this directive is to 
facilitate access to dispute resolution by 
promoting the use of mediation and by 
ensuring a sound relationship between 
mediation and judicial proceedings.

1. The objective of this directive is to 
facilitate access to dispute resolution and to 
encourage the amicable settlement thereof 
by promoting the use of mediation and by 
spelling out the possible relationship 
between mediation and judicial proceedings.

Or. fr

Justification

In view of the many advantages of amicable dispute settlement arrangements, in particular, 
their simplicity, their flexibility, their rapidity and their lower cost, the purpose of this 
proposal ought to be to encourage the amicable settlement of disputes.

Furthermore, clarification of the wording is necessary in order to enhance the scope of the 
directive.

Amendment by Klaus-Heiner Lehne

Amendment 37
Article 1 paragraph 1

1. The objective of this directive is to 
facilitate access to dispute resolution by
promoting the use of mediation and by 
ensuring a sound relationship between 
mediation and judicial proceedings.

1. The objective of this directive is to 
facilitate access to dispute settlement and to 
promote the amicable settlement of cross-
border disputes by the greater use of 
mediation and by ensuring a balanced
relationship between mediation and judicial 
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proceedings.

Or. de

Justification

Clarifies and tightens up the scope of the directive.

Amendment by Bert Doorn

Amendment 38
Article 1, paragraph 1

1. The objective of this directive is to 
facilitate access to dispute resolution by 
promoting the use of mediation and by 
ensuring a sound relationship between 
mediation and judicial proceedings.

1. The objective of this directive is to 
facilitate access to dispute resolution and to 
promote the amicable settlement of cross-
border cases by encouraging the use of 
mediation and by ensuring a balanced
relationship between mediation and judicial 
proceedings.

Or. nl

Justification

Any directive must be confined to cross-border cases.

Amendment by Jean-Paul Gauzès

Amendment 39
Article 1, paragraph 2

2. This directive shall apply in civil and 
commercial matters.

2. This directive shall apply to cross-border 
cases in civil and commercial matters. It 
shall not extend to revenue and customs 
matters nor to mediation between 
professionals.

Or. fr

Justification

The measures coming within the scope of judicial cooperation in civil matters should be 
confined to the cross-border domain. Furthermore, to avoid extending its scope, the directive 
should not apply in revenue and customs matters. Lastly, as relations between companies are 
governed by the principle of freedom of contract, they should be removed from the scope of 
the directive. 
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Amendment by Jean-Paul Gauzès

Amendment 40
Article 1, paragraph 2

2. This directive shall apply in civil and 
commercial matters.

2. This directive shall apply to cross-border 
mediation procedures in civil and 
commercial matters. It shall not extend, in 
particular, to revenue, customs or 
administrative matters or the liability of the 
State for acts and omissions in the exercise 
of State authority ('acta jure imperii').

Or. fr

Justification

Article 65 of the EC Treaty requires the entire scope of the directive and not only one of its 
provisions to be confined to mediation processes that are genuinely cross-border in nature. A 
reduction to absurdity is sufficient to prove this point because, if Article 65 of the EC Treaty 
did allow measures to be taken that were applicable to all disputes without regard to any 
effective criterion of extraneousness, it is plain that the overwhelming majority of disputes 
concerned would be internal disputes. Accordingly, the explicit requirements of Article 65 
EC, both as to the need for the measure adopted pursuant thereto to contribute to the proper 
functioning of the internal market and as to the cross-border implications of the civil matters 
to which the measure must apply, would plainly be breached.

Amendment by Jean-Paul Gauzès

Amendment 41
Article 1 a (new)

Article 1a
For the purposes of this directive, a cross-
border mediation shall be a case in which:
(a) the place where the harm occurred for 
which reparation is sought is located in 
another Member State than that in which 
one of the parties is domiciled or habitually 
resident;
(b) the deeds giving rise to the dispute 
occurred in another Member State than 
that in which one of the parties is domiciled 
or habitually resident;
(c) the parties to a mediation process are 
domiciled or habitually resident in two 
different Member States;
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(d) at least one of the parties is habitually 
resident or domiciled in a State other than 
the Member State in which the agreement 
resulting from the mediation will need to be 
or must be enforced.
The office of the mediator shall be located 
in another State than the Member State in 
which at least one of the parties is 
domiciled or habitually resident.

Or. fr

Justification

Mediation is a different process from the resolution of a dispute by a judge. It is therefore 
necessary to provide a solution tailored to this distinctiveness in order to define what a cross-
border mediation is. This definition is as broad as possible and applies to all the articles in 
the directive. It is modelled directly on the solutions adopted during the first reading vote on 
a European order for payment procedure and during the debates on small claims litigation. 

Amendment by Jean-Paul Gauzès

Amendment 42
Article 2, point (a), subparagraph 1

(a) 'Mediation' shall mean any process, 
however named or referred to, where two or 
more parties to a dispute are assisted by a 
third party to reach an agreement on the 
settlement of the dispute, and regardless of 
whether the process is initiated by the 
parties, suggested or ordered by a court or 
prescribed by the national law of a Member 
State.

(a) 'Mediation' shall mean a process, 
however named or referred to, where two or 
more parties to a dispute endeavour to reach 
an agreement on the settlement of their 
dispute through the intermediary of a 
mediator. This process may be initiated by 
the parties or suggested or ordered by a 
court with the agreement of the parties.

Or. fr

Justification

This definition spells out clearly that the aim of mediation is to try and reach agreement 
through the intermediary of a mediator who has no authority to assist the parties. It also 
stipulates that the mediation process always requires the agreement of the parties, this being 
an absolutely essential condition of its success.
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Amendment by Jean-Paul Gauzès

Amendment 43
Article 2, point (a), subparagraph 1

(a) 'Mediation' shall mean any process, 
however named or referred to, where two or 
more parties to a dispute are assisted by a 
third party to reach an agreement on the 
settlement of the dispute, and regardless of 
whether the process is initiated by the 
parties, suggested or ordered by a court or 
prescribed by the national law of a Member 
State.

(a) 'Mediation' shall mean any process, 
however named or referred to, where two or 
more parties to a dispute are voluntarily
assisted by a mediator to reach an agreement 
on the settlement of the dispute, and 
regardless of whether the process is initiated 
by the parties or suggested by a court.

Or. fr

Justification

The willingness of the parties must be a central component of mediation. In addition the 
proposed definition infringes the principle of the free will of the parties and flouts the consent 
of the latter. Moreover, the reference to a 'third party' risks ruling out the methods of 
amicable dispute settlement provided by companies which account for the greater part of the 
mediation arrangements used for consumer disputes. 

Amendment by Klaus-Heiner Lehne

Amendment 44
Article 2, point (a), subparagraph 1

(a) 'Mediation' shall mean any process, 
however named or referred to, where two or 
more parties to a dispute are assisted by a 
third party to reach an agreement on the 
settlement of the dispute, and regardless of 
whether the process is initiated by the 
parties, suggested or ordered by a court or 
prescribed by the national law of a Member 
State.

(a) 'Mediation' is a voluntary procedure. It 
shall mean a structured process, however 
named or referred to, where two or more 
parties to a dispute endeavour themselves 
with the aid of a mediator to reach an 
agreement on the settlement of their
disputes. 

Or. de

Justification

This is intended to improve the definition of the concept of 'mediation' by replacing it with a 
more precise wording with particular emphasis being placed on the fact that mediation is a 
voluntary procedure.
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Amendment by Jean-Paul Gauzès

Amendment 45
Article 2, point (b)

(b) 'Mediator' shall mean any third party
conducting a mediation, regardless of the 
denomination or profession of that third 
party in the Member State concerned and of 
the way the third party has been appointed 
or requested to conduct the mediation.

(b) 'Mediator' shall mean any person
conducting a mediation, regardless of the 
denomination or profession of that person in 
the Member State concerned and of the way 
the person has been appointed or requested 
to conduct the mediation.

Or. fr

Justification

The amicable dispute settlement methods provided by companies account for the bulk of the 
mediation arrangements used for consumer disputes. Consequently, the reference to a third 
party risks jeopardising the link which may exist between the company and the mediator 
which guarantees, in particular, that recourse to mediation is free of charge to the consumer. 

Amendment by Klaus-Heiner Lehne

Amendment 46
Article 2, point (b)

(b) 'Mediator' shall mean any third party
conducting a mediation, regardless of the 
denomination or profession of that third
party in the Member State concerned and of 
the way the third party has been appointed 
or requested to conduct the mediation.

(b) 'Mediator' shall mean any third person 
who is apppointed in circumstances 
indicating a reasonable expectation that a 
mediation will be conducted in a 
professional, impartial and competent way, 
regardless of the denomination or profession 
of that third person in the Member State 
concerned and of the way the third person
has been appointed or requested to conduct 
the mediation.

Or. de

Justification

The original definition in the Commission proposal is too loose and leads to legal 
uncertainty. A reference to the Europe Code of Conduct for Mediators drawn up solely by the 
Commission is neither desirable nor appropriate since the Community legislator was not 
involved in drafting this code. In addition, a reference to the Code of Conduct would create a 
hierarchy of codes to the detriment of sound and proven national codes of conduct. 
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Amendment by Klaus-Heiner Lehne

Amendment 47
Article 2, point (ba) (new)

(ba) A cross-border case within the 
meaning of this directive shall exist where 
one of the parties to mediation is domiciled 
or habitually resident in another Member 
State than the one in which the mediation 
is conducted. 
The place of residence shall be defined in 
accordance with Articles 59 and 60 of 
Council Regulation (EC) No. 44/2001 of 
22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments 
in civil and commercial matters1 .
The crucial date for determining whether a 
cross-border case is involved should be the 
date on which the parties agree to use 
mediation. 
____________________
OJ L 12, 16.1.2001, p. 1.

Or. de

Justification

The provisions of Article 65 of the EC Treaty on which the directive is based only empowers 
the EU to regulate cross-border cases. The Community is not authorised to regulate purely 
domestic matters. The determination of the relevant date of a cross-border case is made in 
accordance with the formulation in Article 7(1 of this directive. 

Amendment by Jean-Paul Gauzès

Amendment 48
Article 2 a (new)

Article 2a
1. The quality of mediation shall be 
guaranteed by the criteria listed and 
defined in the Commission 
Recommendations 98/257/EC of 30 May 
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1998 and 2001/310/EC of 4 April 2001: 
impartiality, transparency, efficiency, 
fairness, representation, independence, 
adversary procedure, legality and freedom.
2. Member States shall encourage the 
development of a system of certification for 
national bodies offering training courses in 
mediation. 

Or. fr

Justification

Given the importance of the quality of mediation, it should be dealt with in an Article 2a and 
not only from Article 4 onwards. Furthermore, in order to guarantee the quality of mediation 
reference should be made to previous work by the Commission, i.e. Recommendations 
98/257/EC of 30 May 1998 and 2001/310/EC of 4 April 2001. 

The skills of a mediator are generally based on his professional experience and the directive 
should not make training a condition of the effectiveness of mediation. Conversely, with the 
growth of training courses in this area Member States should encourage the development of a 
system of certification for bodies offering such courses as a guarantee of their quality. 

Amendment by Bert Doorn

Amendment 49
Article 2 a (new)

Article 2a
1. A cross-border case within the meaning 
of this directive shall exist where at least 
one of the parties to mediation is domiciled 
or habitually resident in another Member 
State than the one in which the mediation 
is conducted. 
2. The place of residence shall be defined 
in accordance with Articles 59 and 60 of 
Council Regulation (EC) No. 44/2001 of 
22 December 2000 on jurisdiction and the 
recognition and enforcement of judgments 
in civil and commercial matters.
3. The cross-border nature of a case shall 
be determined according to the date on 
which the request for a European payment 
order was lodged pursuant to this 
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regulation with the competent court.

Or. nl

Justification

Any directive must be confined to cross-border cases.

Amendment by Klaus-Heiner Lehne

Amendment 50
Article 3, paragraph 1

1. A court before which an action is brought 
may, when appropriate and having regard to 
all circumstances of the case, invite the 
parties to use mediation in order to settle the 
dispute. The court may in any event require 
the parties to attend an information session 
on the use of mediation.

1. A court before which an action is brought 
may, when appropriate and having regard to 
all circumstances of the case, propose that 
the parties use mediation in order to settle 
the dispute. 

Or. de

Justification

Given the voluntary nature of the procedure a court can at best propose mediation. 
Consequently, there can be no requirement to attend an information session. 

Amendment by Jean-Paul Gauzès

Amendment 51
Article 3, paragraph 2

2. This directive is without prejudice to
national legislation making the use of 
mediation compulsory or subject to 
incentives or sanctions, whether before or 
after judicial proceedings have started, 
provided that such legislation does not 
impede on the right of access to the judicial 
system, in particular in situations where 
one of the parties is resident in a Member 
State other than that of the court. 

deleted
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Or. en

Amendment by Jean-Paul Gauzès

Amendment 52
Article 3, paragraph 2 a (new)

2a. Mediation is a voluntary process.

Or. en

Justification

It should be made clearer that mediation is a voluntary process. 

Amendment by Jean-Paul Gauzès

Amendment 53
Article 3, paragraph 2 b (new)

2b. Equally Member States shall widely 
inform consumers about the availability 
and the merits of mediation. Precise 
information on the availability of a 
mediation scheme has to be provided at the 
“point of conflict".

Or. en

Justification

Raising awareness about the availability of mediation schemes is a sine qua non condition for 
its success.

Amendment by Klaus-Heiner Lehne

Amendment 54
Article 4

Ensuring the quality of mediation Quality of mediation

1. The Commission and the Member States 
shall promote and encourage the 
development of and adherence to voluntary 

1. Member States shall, by any means which 
they consider to be appropriate, encourage 
the development of voluntary codes of 



AM\635408EN.doc 15/23 PE 380.658v01-00

EN

codes of conduct by mediators and 
organisations providing mediation services, 
at Community as well as at national level,
as well as other effective quality control 
mechanisms concerning the provision of 
mediation services.

conduct as well as other effective quality 
control mechanisms concerning the 
provision of mediation services.

2. Member States shall promote and
encourage the training of mediators in order 
to allow parties in dispute to choose a 
mediator who will be able to effectively 
conduct a mediation in the manner 
expected by the parties.

2. Member States shall encourage the initial 
and further training of mediators in order to
ensure that the conduct of mediation is fair, 
effective, impartial and competent in 
relation to the parties and that the 
procedures are suited to the circumstances 
of the dispute. 

Or. de

Justification

It is important to stress that mediation must be conducted in a way that is fair, effective, 
impartial and competent and that mediation procedures are suited to the circumstances of the 
dispute. Here, too, a reference to the European Code of Conduct for Mediators would be 
inappropriate.

Amendment by Jean-Paul Gauzès

Amendment 55
Article 4, paragraph 1 a (new)

1a. In business-to-consumer mediation, the 
principles set out in Commission 
Recommendation 2001/310/EC on the 
principles for out-of-court bodies involved 
in the consensual resolution of consumer 
disputes shall apply.

Or. en

Amendment by Jean-Paul Gauzès

Amendment 56
Article 5, paragraph 1

1. Member States shall ensure that, upon 
request of the parties, a settlement

1. Member States shall ensure that, upon the 
explicit request of the two parties, an 
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agreement reached as a result of a mediation 
can be confirmed in a judgment, decision, 
authentic instrument or any other form by a 
court or public authority that renders the 
agreement enforceable in a similar manner 
as a judgment under national law, provided 
that the agreement is not contrary to 
European law or to national law in the 
Member State where the request is made.

agreement reached as a result of a mediation 
can be confirmed in a judgment, decision, 
authentic instrument or any other form by a 
court or public authority that renders the 
agreement enforceable in a similar manner 
as a judgment under national law, provided 
that the agreement is not contrary to 
European law or to national law in the 
Member State where the request is made.

Or. fr

Justification

The willingness of the two parties is a crucial component. Consequently, a court should be 
able to confer enforceability on an agreement only at the explicit request of the two parties. 
Moreover, as the Member States do not place the same construction on the concept of 
‘transaction’ it is appropriate to replace ‘settlement agreement’ by the expression ‘agreement 
reached as a result of a mediation’.

Amendment by Giuseppe Gargani

Amendment 57
Article 5, paragraph 1 a (new)

1a. The content of the agreement may be 
made enforceable in a judgment or a 
decision or by an authentic act by a court 
or other competent public authority in 
accordance with the law of the Member 
State where the request is made.

Or. it

Amendment by Klaus-Heiner Lehne

Amendment 58
Article 6

Admissibility of evidence in civil judicial 
proceedings

Confidentiality of mediation

1. Mediators, as well as any person 
involved in the administration of mediation 
services, shall not in civil judicial 
proceedings give testimony or evidence 
regarding any of the following:

1. Given that mediation is intended to take 
place in a manner which respects 
confidentiality and legal privilege, Member 
States shall ensure that, unless the parties 
agree otherwise, neither mediators nor 
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parties nor those involved in the 
administration of the mediation process are 
entitled or compelled to disclose to third 
parties or to give evidence in civil and 
commercial judicial proceedings or 
arbitration regarding information arising 
out of or in connection with a mediation 
except:

(a) An invitation by a party to engage in 
mediation or the fact that a party was 
willing to participate in mediation;

(a) for overriding considerations of public 
policy or other substantial reasons, in 
particular when required to ensure the 
protection of the best interests of children 
or to prevent harm to the physical or 
mental integrity of a person; or

(b) Views expressed or suggestions made by 
a party in a mediation in respect of a 
possible settlement of the dispute;

(b) where disclosure is necessary to 
implement or enforce the agreement 
resulting from mediation.

(c) Statements or admissions made by a 
party in the course of the mediation;
(d) Proposals made by the mediator;
(e) The fact that a party had indicated its 
willingness to accept a proposal for a 
settlement made by the mediator;
(f) A document prepared solely for 
purposes of the mediation.
2. Paragraph 1 shall apply irrespective of 
the form of the information or evidence 
referred to therein.

2. Nothing in the preceding paragraph 
prevents Member States from enacting 
stricter measures to protect confidentiality 
of mediation.

3. The disclosure of the information 
referred to in paragraph 1 shall not be 
ordered by a court or other judicial 
authority in civil judicial proceedings and, 
if such information is offered as evidence 
in contravention of paragraph 1, that 
evidence shall be treated as inadmissible. 
Nevertheless, such information may be 
disclosed or admitted in evidence
(a) to the extent required for the purposes 
of implementation or enforcement of a 
settlement agreement reached as a direct 
result of the mediation,
(b) for overriding considerations of public 
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policy, in particular when required to 
ensure the protection of children or to 
prevent harm to the physical or 
psychological integrity of a person, or
(c) if the mediator and the parties agree 
thereto.
4. The provisions of paragraphs 1, 2 and 3 
shall apply whether or not the judicial 
proceedings relate to the dispute that is or 
was the subject matter of the mediation.
5. Subject to paragraph 1, evidence that is 
otherwise admissible in judicial 
proceedings does not become inadmissible 
as a consequence of having been used in a 
mediation.

Or. de

Justification

This amendment introduces minimum rules on confidentiality regarding the relationship 
between mediation and court proceedings but not further than that. It is designed, on the one 
hand, to take account of the fact that in common law jurisdictions confidentiality is a question 
of legal privilege. On the other, there is little point in providing that parties cannot be 
compelled to make disclosure or give evidence if they have the right to do so.

Amendment by Jean-Paul Gauzès

Amendment 59
Article 6, paragraph 3

3. The disclosure of the information referred 
to in paragraph 1 shall not be ordered by a 
court or other judicial authority in civil 
judicial proceedings and, if such information 
is offered as evidence in contravention of 
paragraph 1, that evidence shall be treated as 
inadmissible. Nevertheless, such information 
may be disclosed or admitted in evidence

3. The disclosure of the information referred 
to in paragraph 1 shall not be ordered by a 
court or other judicial authority in civil 
judicial proceedings and, if such information 
is offered as evidence in contravention of 
paragraph 1, that evidence shall be treated as 
inadmissible. Nevertheless, such information 
may be disclosed or admitted in evidence

(a) to the extent required for the purposes 
of implementation or enforcement of a 
settlement agreement reached as a direct 
result of the mediation,
(b) for overriding considerations of public (a) for overriding considerations of public 
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policy, in particular when required to ensure 
the protection of children or to prevent harm 
to the physical or psychological integrity of 
a person, or

policy, in particular when required to ensure 
the protection of children or to prevent harm 
to the physical or psychological integrity of 
a person, or

(c) if the mediator and the parties agree 
thereto.

(b) if the mediator and the two parties agree 
thereto.

Or. fr

Justification

While paragraphs 1 and 2 emphasise the necessarily confidential nature of the procedure, 
subparagraph (a) of paragraph 3 is at variance with the scope of this principle. 

To the extent that subparagraph (a) of paragraph 3 of Article 6 challenges the principle of 
confidentiality it is appropriate to delete it. In parallel and for the sake of greater certainty, 
subparagraph (c) of paragraph 3 of Article 6 should stipulate that the two parties so agree.

Amendment by Jean-Paul Gauzès

Amendment 60
Article 6, paragraph 3, point (b)

(b) For overriding considerations of public 
policy, in particular when required to ensure 
the protection of children or to prevent harm 
to the physical or psychological integrity of 
a person, or

(b) For overriding considerations of public 
policy, in particular when required to ensure 
the protection of children and consumers or 
to prevent harm to the physical or 
psychological integrity of a person, or

Or. en

Justification

I acknowledge the importance of confidentiality in mediation in general. However, in 
consumer mediation the principle of transparency plays an important role mainly in respect 
to the procedure (information about the particularities of the procedure, costs, status of the 
agreement, etc) and in relation to the outcomes of the procedure. Contrary to the interests of 
business that might feel that documentation of cases would be detrimental to their reputation 
on the market, the setting up of a documentation system is important for consumer policy. The 
necessary voluntary character of consumer mediation cannot be seen as an excuse to erode 
the principle of transparency.
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Amendment by Jean-Paul Gauzès

Amendment 61
Article 6 a (new)

Article 6 a
1. Nothing in Article 6a can be interpreted 
as imposing a confidentiality requirement 
on the mediator where the latter could not 
have knowledge of the cross-border nature 
of a mediation at the time when the parties 
agreed to make use of his services. 
2. Nothing in this directive must be 
interpreted as affecting a confidentiality 
requirement laid down in the law of a 
Member State and applicable, where 
appropriate, to the mediator. 

Or. fr

Amendment by Jean-Paul Gauzès

Amendment 62
Article 7, paragraph 1

1. The running of any period of prescription 
or limitation regarding the claim that is the 
subject matter of the mediation shall be 
suspended as of when, after the dispute has 
arisen: 

The running of any period of prescription or 
limitation regarding the dispute that is the 
subject matter of the mediation shall be 
suspended as of when, after the dispute has 
arisen: 

(a) the parties agree to use mediation, (a) the parties agree to use mediation, 

(b) the use of mediation is ordered by a 
court, or

(b) the use of mediation is suggested by a
court.

(c) an obligation to use mediation 
arises under the national law of a Member 
State.

Or. fr

Justification

In order to employ a terminology having legal implications common to the Member States, it 
would be appropriate to replace 'claim' by 'dispute'.
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Furthermore, it is appropriate to align this article with Amendment 4 concerning the 
willingness of the parties.

Amendment by Jean-Paul Gauzès

Amendment 63
Article 7, paragraph 2

2. Where the mediation has ended without a 
settlement agreement, the period resumes 
running from the time the mediation ended 
without a settlement agreement, counting 
from the date when one or both of the parties 
or the mediator declares that the mediation is 
terminated or effectively withdraws from it. 
The period shall in any event extend for at 
least one month from the date when it 
resumes running, except when it concerns a 
period within which an action must be 
brought to prevent that a provisional or 
similar measure ceases to have effect or is 
revoked.

2. Where the mediation has ended without 
an amicable settlement of the dispute, the 
period resumes running from the time the 
mediation ended without a settlement 
agreement, counting from the date when one 
or both of the parties or the mediator 
declares that the mediation is terminated or 
effectively withdraws from it. The period 
shall in any event extend for at least one 
month from the date when it resumes 
running, except when it concerns a period 
within which an action must be brought to 
prevent that a provisional or similar measure 
ceases to have effect or is revoked.

Or. fr

Justification

Firstly, the opinion of the mediator must not be treated in the same way as a settlement 
agreement. Next, the most frequent outcome of a successful mediation process is the end of 
the dispute without it being necessary for the mediator to deliver an opinion. The proposal for 
a directive should not therefore adopt a form of wording which would make the success of a 
mediation process conditional on the conclusion of a settlement agreement.

Amendment by Diana Wallis

Amendment 64
Article 7, paragraph 2 a (new)

2b. The Commission shall assess the 
possibility of presenting a proposal for an 
instrument which would further harmonise 
limitation and prescription periods with a 
view to facilitating the proper functioning 
of the internal market.
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Amendment by Jean-Paul Gauzès

Amendment 65
Article 7 a (new)

Article 7a
Information for citizens

1. Member States shall ensure that 
information is available to citizens, in 
particular on Internet sites, on how to 
access mediation services and mediators, in 
particular those adhering to the European 
Code of Conduct for Mediators.
2. Member States shall encourage legal 
practitioners to inform their clients about 
the possibility of mediation.

Or. fr

Justification

Many Member States have no system of accreditation for mediators. Such a system would 
require constant State monitoring of the quality of mediation, the updating of lists of 
mediators and the introduction of diplomas and runs the risk of incurring liability in the event 
of a mistake by a mediator. This could ultimately look like disguised advertising since the lists 
could never be exhaustive and permanently updated. It is not appropriate, through an article 
concerning information for citizens, to impose these burdens on the Member States. It is 
preferable to confine oneself to requiring Member States to ensure that information about 
mediation and mediators is easily accessible, e.g. through collaboration with professional 
federations, and to promote a policy of quality mediation with a system of labelling managed 
by those in the profession.

Amendment by Klaus-Heiner Lehne

Amendment 66
Article 7 a (new)

Article 7a
Information for citizens

Member States shall ensure that 
information is available to citizens on how 
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to contact accredited mediation providers 
and mediators.

Or. de

Justification

This amendment is calculated to ensure that the public is informed of how to obtain access to 
accredited mediators.

Amendment by Bert Doorn

Amendment 67
Article 9, paragraph 1

1. Member States shall bring into force the 
laws, regulations and administrative 
provisions necessary to comply with this 
Directive by 1 September 2007 at the latest. 
They shall forthwith inform the Commission 
thereof.

1. Member States shall bring into force the 
necessary laws, regulations and 
administrative measures or ensure that the 
parties to mediation introduce the 
necessary measures through voluntary 
agreements, with the Member States 
adopting all the required precautions to 
guarantee at all times that the results 
indicated in the directive are achieved, in 
order to comply with this Directive by 1 
September 2008 at the latest, with the 
exception of Article 8, for which the date of 
compliance shall be 1 September 2009.They 
shall forthwith inform the Commission of 
these measures.

Or. nl

Justification

It must be possible to implement the directive through self-regulation.


