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NOTICE TO MEMBERS

Subject:

- Petition 470/2001 by Andrew Watson (British), on shopping trips to the continent 
and the conduct of the British customs and excise authorities  

- Petition 813/2001, by Michael Newton (British), on shopping trips to the 
continent and the conduct of the British customs and excise authorities

- Petition 846/2001 by Patricia Joyce Gray (British), on British customs inspections

- Petition 921/2001 by Bill Kristofferson (British), on shopping trips to the 
continent and the conduct of the British customs and excise authorities

– Petition 957/2001 by David Williams (British), on shopping trips to the continent 
and the abolition of duty-free sales

- Petition  961/2001 by Johnson Adedeji Ibitola (British), on shopping trips to the 
continent for the purchase of alcohol and cigarettes, and the conduct of the 
British customs and excise authorities

- Petition 139/2002 by Brian Jones (British), concerning customs and excise 
regulations on tobacco and alcohol for travel between Member States

– Petition 577/2002, by Mrs Phillips Cath, (British), on confiscation of her car by 
customs officers in Dover on suspicion of smuggling tobacco

– Petition 915/2002 by Graham Bathurst (British), on the free movement of goods –
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EU Directive 92/12/EEC

– Petition 1118/2002 by Mrs Kelly Hughes (British), on  the seizure of goods 
imported from Europe

1. Summary of petition

Petition 470/2001
The petitioner states that many British citizens are stopped and searched by customs officers 
when returning to Britain after shopping trips mainly to France and Belgium. He complains 
about the difficulties of convincing the authorities that the quantities of alcohol and cigarettes 
purchased at a lower price are for personal consumption. The petitioner takes the view that 
British citizens should be able to travel freely to other Member States without feeling 
intimidated by over-zealous customs officers on their return to Great Britain.

Petition 813/2001
The petitioner states that he regularly travels to France on day trips to purchase goods at lower 
prices. He complains that he is repeatedly stopped and searched by the customs authorities on 
his return to the United Kingdom on the grounds that he is suspected of bringing back more 
than the legal amount of cigarettes.

Petition 846/2001
The petitioner indicates that she and her spouse were stopped by the British customs 
authorities following a shopping trip to France and Belgium. The petitioner's car was searched 
and the customs officials confiscated a large quantity of tobacco, cigarettes and beer. 
Subsequently, dutiable goods which the petitioner maintains were for her personal use were 
discovered in her home and confiscated. In view of the petitioner's numerous trips to the 
European mainland, the customs authorities also confiscated her car. She has since been 
assured that it will be returned to her.

Petition 921/2001
The petitioner complains that on his return to the United Kingdom from a shopping trip to 
France, he was stopped and the tobacco and cigarettes he had purchased were confiscated by 
the customs authorities. In addition, his car was also seized. As he is a taxi driver, he 
maintains that he is unable to work for several months until it is returned. He takes the view 
that this action has infringed his rights. 

Petition 957/2001
The petitioner complains about the checks carried out by the British customs and excise 
authorities on cross-channel ferry passengers returning to the UK, many of whom have 
purchased alcohol and tobacco at lower prices on the continent.  In some cases, private 
vehicles are seized while the owners are prosecuted for exceeding the legal limit for the 
import of such goods.  The petitioner criticises the high price of fuel, alcohol and cigarettes in 
the UK. He argues that the abolition of duty-free sales on cross-channel ferries has increased 
dramatically the cost of travelling across the English Channel and deterred many people from 
going on holiday.
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Petition 961/2001
The petitioner explains that he travelled to France to purchase large quantities of beer for his 
daughter's 18th birthday party.  On his return, he states that he was stopped by the British 
customs and excise authorities at Calais who carried out a thorough search of his vehicle.  He 
failed to satisfy the customs officer that the beer was for his personal use, and his car was 
seized and he had to make his own way back to the UK with his 9-year old daughter.  The 
petitioner complains that, six weeks later, his car has still not been returned.   As he is a mini-
cab driver, he maintains that he is unable to earn a living.  He takes the view that such action 
on the part of the customs and excise authorities is out of proportion to his alleged violation of 
import duties.

Petition 139/2002
The petitioner raises a number of questions concerning the activities of Customs and Excise 
officers and the arbitrary  confiscation of goods bought in other EU Member States for 
personal consumption.

Petition 577/2002
The petitioner indicates that she, together with two friends, was stopped in a car belonging to 
her father in Dover by customs officials for possession of a quantity of tobacco purchased 
during their journey in Belgium, which according to customs officials, exceeded the 
maximum authorised amount for personal use. Finally, the merchandise and the car were 
confiscated and never returned to the owners who unsuccessfully appealed through the 
appropriate legal channels. The petitioner is seeking help in defending her rights as a 
European citizen.

Petition 915/2002
The petitioner writes that the Customs and Excise authorities repeatedly confiscated cigarettes 
from him on his return from a holiday. He says that he had been given wrong information by 
the authorities, when he enquired how many cigarettes he could bring back. He writes that he 
was led to believe that he could travel between states and purchase goods for personal use. 
The petitioner thinks the British Government wants to dissuade him from exercising his rights 
as a European, through the levy of exorbitant taxes.

Petition 1118/2002
The petitioner complains about the British customs. She writes that if a person returns to the 
United Kingdom from France with cigarettes, the customs service can seize the goods and the 
vehicle. She is requesting legal action against the government of the United Kingdom. 

2. Admissibility

Petition 470/2001 Declared admissible on 8 November 2001.
Petition 813/2001 Declared admissible on 28 January 2002
Petition 846/2001 Declared admissible on 11 February 2002. 
Petition 921/2001 Declared admissible on 15 February 2002.
Petition 957/2001 Declared admissible on 25 March 2002.
Petition 961/2001 Declared admissible on 25 March 2002.
Petition 139/2002 Declared admissible on 6 September 2002.
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Petition 577/2002 Declared admissible on 4 February 2003
Petition 915/2002 Declared admissible on 21 March 2003
Petition 1118/2002 Declared admissible on 15 May 2003. 
Information requested from Commission under Rule 192(4).

3. Reply from the Commission, received on 13 March 2003

a. Context and subject of the communication

'The above petitions are all concerned with the sanctions imposed by British authorities on 
finding individuals in the process of transporting alcohol and tobacco products purchased in 
other Member States under normal internal market rules. This issue is also the subject of 
infringement procedures under Article 226 of the EC Treaty (No 2001/4138). Petition No 
846/2001 was considered at the meeting of the Committee on Petitions on 20 June 2002.

The purpose of this communication is to inform Parliament of the state reached by 
infringement proceeding 2001/4138 so that the Committee on Petitions can, in so far as it 
deems necessary, take this into account in dealing with petitions.

b. Stage of infringement proceedings

Following complaints received regarding situations similar to those described by the 
petitioners, the Commission has opened proceedings under Article 226 of the EC Treaty by 
forwarding a letter of formal notice, notified to the United Kingdom on 23 October 2001. The 
United Kingdom replied on 19 December 2001.

Having carefully considered the observations by the British authorities and other information 
obtained during the investigation, the Commission considered it necessary to ask the United 
Kingdom for further clarification. An additional letter of formal notice was notified to the 
United Kingdom on 23 September 2002. Comments from the British authorities were received 
on 26 November 2002.

Commission services have taken note of the information from the complainants, together with 
observations from the British authorities and information from other sources as well as the 
developments in the course of the proceedings (including a number of rulings by the British 
courts).

The Commission services have not yet completed their investigations and therefore the 
Commission has not yet drawn any final conclusions regarding possible infringement of 
Community law.

c. Conclusion

The stance adopted by the Commission regarding these petitions will depend on the 
conclusions it draws during the infringement proceedings and it is not at present in a position 
to make any observations in addition to those made before the meeting of the Committee on 
Petitions on 20 June 2002.
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The Commission will inform Parliament as soon as possible of the conclusions regarding 
infringement proceeding 2001/4138 which it hopes to draw shortly, together with any relevant 
observations concerning the petitions.'

4. . Further reply from the Commission, received on 18 August 2005

An update on the infringement proceedings covering the problems raised in the petitions

The petitions mentioned in reference concern the policies of the customs and excise 
administration of the United Kingdom towards private individuals entering the UK with 
goods subject to excise duty (alcoholic beverages and tobacco) which have been purchased, 
duty paid, in other Member States. Under Community law (directive 92/12/EEC), private 
individuals may acquire any quantity of such excise goods in a Member State and bring the 
goods to another Member State without any formalities and without having to pay excise 
duties in the second state, on the condition that the goods are intended strictly for the 
individuals' use (which is understood as meaning that the goods must be intended for the 
holder's own consumption or to be given away as gifts without quid-pro-quo). If on the other 
hand, such goods are held for purposes other than "own use", excise duties become due in the 
second Member State.

The petitioners allege in essence that UK Customs and Excise, by applying excessive controls 
and penalties against those believed to be holding excise goods purchased in other Member 
States for purposes other than their own use, are deterring UK residents from shopping in 
other Member States and thus denying them the freedoms of the Internal Market. 

Following numerous complaints alleging problems similar to those raised by the petitioners, 
the Commission has initiated infringement proceedings under Article 226 EC. After thorough 
enquiries, the Commission has reached the conclusion that the UK sanctions regime is 
disproportionate (and consequently contrary to the principles of Community law) in some 
respects. The Commission believes that the systematic seizure of the excise goods involved 
(and, where applicable, of the vehicle used to transport the goods) is a disproportionate 
sanction in situations where the goods, whilst held for purposes other than the holder's "own 
use" as defined above and thus liable to excise duties in the UK, are nevertheless not held for 
profit-making purposes and where no other aggravating circumstances apply.

Consequently, the Commission decided on 7 July 2004 to issue a reasoned opinion to the 
United Kingdom and on 20 October 2004 to refer the matter to the Court of Justice. 
The UK has recently expressed willingness to seek a solution to avoid taking the case to the 
ECJ. The Commission has an ongoing discussion with UK authorities about their proposals 
and decided to allow some time to see if the UK comes up with a satisfactory proposal. 

5. Further reply from the Commission, received on 25 January 2007

Following this decision the UK authorities came forward with proposals to change its policy 
and the Commission considered these. And as of March 2006 year the UK has implemented 
the necessary changes which enabled the Commission to close the infringement procedure.
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Given the fact that this has been a complex matter it is useful to set out the relevant rules of 
EC law, the issues raised with the UK authorities in the course of the proceedings and finally 
to the measures taken by the UK to settle the Commissions outstanding concerns.

EC rules:
In order to facilitate the free movement of tobacco and alcoholic drinks - goods which are 
highly taxed in most Member States and thus particularly vulnerable to fraud - the Member 
States have agreed common rules laid down in Community legislation (in particular in 
Directive 92/12/EEC). This system is built on the principle that these goods should be taxed 
in the State in which they are intended to be consumed. 
An exception is made for tobacco and alcohol acquired by private persons for their own use 
(this is taken to mean that the goods are to be consumed by the buyer himself or to be offered 
by him to third parties without anything being received in return), provided that the buyer also 
transports the goods himself.

In these situations, Article 8 of Directive 92/12/EEC provides that the excise duties are paid in 
the Member State of purchase. No further duties or taxes are due in the Member States to 
which the goods are subsequently transported. No declarations or other formalities are 
required. In particular, there is no limit on the quantity of goods which may be purchased and 
transported in this way, provided of course that all the goods are intended solely for the 
buyer's "own use".1 However, if the goods are held for some use other than the buyer's "own 
use", excise duties are payable in the Member State of destination.

Because of this difference between goods held for "own use" and goods held for other 
purposes, the authorities of the Member States will sometimes need to establish whether 
specific goods are really held for "own use" or whether the holder's purpose is in fact 
something else. The provisions of Directive 92/12/EEC require the authorities to make this 
assessment in the light of all relevant circumstances in the particular case. However, and in 
particular, they may not base their findings solely on the quantity of goods. 

They may however take the quantity into account as one of several aspects in the overall 
assessment. In doing so, Community rules (Article 9.2 of Directive 92/12/EEC) allows the 
Member States to apply certain reference levels: if the goods held are in excess of these 
levels, that may be considered as an indication that the goods are not for genuine "own use". 
On the other hand, if the goods are below these levels, the reverse may be implied. The UK 
makes use of such indicative levels. It is our understanding that the levels presently applied 
are e.g. 3200 cigarettes, 3 kilos of tobacco, 110 litres of beer and 90 litres of wine.

If a person is found to be holding goods for a purpose other than his own use and he has not 
complied with the procedures for "commercial" consignments set out in the EC rules, the 
Member State is entitled to provide for sanctions against such irregular movements. However, 
it follows from a general principle upheld in Community law that any such sanction must be 
proportionate, i.e. it must be necessary and not go further than required to achieve its purpose 
(which in this case is to ensure compliance with the tax rules).

                                               
1 Please note however that limits apply for tobacco purchased in some of the new Member States (the 
Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, Slovenia, and Slovakia). For details on the rules 
applicable in the UK, see www.hmcr.gov.uk.
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The issues raised with the UK:
On the basis of the information provided in the complaints, the Commission initially 
identified three potential problems with EC law on which it requested the UK's observations:
- The application of the reference quantities. Some complaints suggested that these 

indicative levels were in fact applied as quasi-limits.
- Controls on passengers. Some complaints suggested that the UK authorities were routinely 

performing excise controls on passengers entering the UK from other Member States for 
no other reason than their crossing of the border.

- Finally, it appeared from the complaints that in cases of "irregular movements" of tobacco 
and alcohol the UK authorities would systematically seize the goods as liable to forfeiture. 
Likewise, any vehicle used to carry the goods would be seized, irrespective of the value of 
the goods and revenue involved. This raised concerns as to the proportionality of the 
sanctions applied.

The procedure:
The Commission submitted these concerns to the UK and requested its observations by means 
of so-called letters of formal notice. In parallel with this exchange of views, certain 
amendments have occurred in the UK policies at issue.
Our enquiries have led to the following conclusions:

The reference quantities: As concerns the application of the indicative levels of goods, 
amendments have been made to the relevant UK statute since the opening of the procedure. 
These amendments have made it clear that the quantity of goods is but one criterion amongst 
others to be considered when establishing the purpose for which the goods are held. This 
corresponds to the requirements of the Community directives. The enquiries have not led to 
the conclusion that the general practice of the UK authorities would be at variance with this 
principle.

Controls on travellers: As regards stops and checks of persons entering the UK, we are 
satisfied that under UK law, the authorities are empowered to stop and check such a person 
only where there are reasonable grounds to suspect an irregularity, e.g. an irregular movement 
of goods liable to excise duty in the UK. This requirement has, in the course of the 
proceedings, been confirmed by UK courts of law. The enquiries have not revealed evidence 
that the requirement for "reasonable grounds" would not be upheld in practice.
Consequently, infringements to Community law have not been established on these two 
points.

However, on the point regarding the proportionality of the sanctions policy, the Commission 
noted that it was UK policy to seize as liable to forfeiture not only the goods involved in an 
irregular movement of alcohol and tobacco, but also any vehicle used to transport the goods. 
These sanctions were applied systematically and without regard to the value of the goods, the 
revenue at risk or other circumstances of the individual case (except on humanitarian 
grounds).

The Commission took the view that although these sanctions could be appropriate in cases of 
genuine for-profit fraud, they went further than was necessary in certain cases, i.e. in cases of 
irregular movements without a profit-seeking motive (and without any particular aggravating 
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circumstances such as repeated offences or a clear criminal nexus).
After a comprehensive exchange of views, the Commission issued a so-called reasoned 
opinion, formally requesting the UK to amend its sanctions policy in relation to the category 
of cases identified above. As the UK failed to comply, the Commission decided to refer the 
matter to the EC Court of Justice for a ruling.

Following this decision, the UK came forward with certain proposals for amending its 
sanctions policy designed to address the Commission’s concerns. Taking the view that 
voluntary compliance is preferable to lengthy litigation, the Commission agreed to consider 
these proposals. 

Under the amended policy, the UK will no longer systematically seize as liable to forfeiture 
the goods and cars of persons holding excise goods for purposes other than their own use. 
Instead, in first-time irregular movements without aggravating circumstances, the holder will 
be offered the option of holding on to his goods against payment of the duty plus a penalty. 
Where a car is used to carry the goods in such cases it will not be seized but the owner will 
normally be warned that it could be seized in any further cases.

This amended policy, which is now applied, eliminates the element of disproportionality 
previously identified in relation to minor offences. The amended policy is in line with the 
Commission's reasoned opinion. Consequently, there is no further need to refer this issue to 
the Court of Justice and the proceedings have therefore been closed.

6. Further Commission reply, received on 21 September 2007.

Background

The petitions mentioned in reference concern the policies of the customs and excise 
administration of the United Kingdom towards private individuals entering the UK with 
goods subject to excise duty (alcoholic beverages and tobacco) which have been purchased, 
duty paid, in other Member States. All these petitions concern situations which took place 
before 1 April 2006 and have been kept open by the Petitions Committee. The petitioners 
allege in essence that UK Customs and Excise, by applying excessive controls and penalties 
against those believed to be holding excise goods purchased in other Member States for 
purposes other than their own use, are deterring UK residents from shopping in other Member 
States and thus denying them the freedoms of the Internal Market.

General considerations regarding infringement procedures, the role of the Community 
institutions and national Courts

The role of the Commission as 'guardian of the treaties' consists in ensuring that the national 
legislation or practice complies with Community law. 

To this effect, the Commission may initiate an infringement procedure against a Member 
State in order to ensure such compliance. It must be noted that only the Commission and the 
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Member State are to be considered as parties in this procedure, to the exclusion therefore of 
the particular taxpayer.

Article 226 of the EC Treaty states:

'If the Commission considers that a Member State has failed to fulfil an obligation under 
this Treaty, it shall deliver a reasoned opinion on the matter after giving the State 
concerned the opportunity to submit its observations.
If the State concerned does not comply with the opinion within the period laid down by 
the Commission, the latter may bring the matter before the Court of Justice.'

If successful, an Article 226 procedure will conclude with a decision by the European Court 
of Justice ruling that the Member State has failed to fulfil one or more of its obligations under 
the EC Treaty (including the duty to abide by EC legislation, for example Directive 
92/12/EEC).

However, such a ruling does not resolve individual cases. Therefore, any individual claim for 
damages would have to be brought by complainants before national courts, which evaluate the 
factual circumstances of each case. In this respect individuals could also address the national 
ombudsman to secure their individual rights.1

Equally, the national Courts are competent for re-imbursement claims by individuals. Such 
claims have to be dealt with in accordance with the principles set out by the Court of Justice 
in the matter (e.g. Case C-147/01, Weber's Wine World, paragraphs 37 and 38).

The Infringement procedure conducted in the present case 

In 2000/2001, the Commission received several complaints on the manner in which the 
United Kingdom applied Community excise law to private individuals who choose to 
purchase tobacco and alcohol in other Member States. It initiated infringement proceedings in 
October 2001 focussing on three potential problems with EC law:

 The application of reference quantities.
 Controls on passengers.
 Proportionality of the sanctions.

After very lengthy proceedings, the Commission was able to close the infringement 
proceedings in July 2006. The Commission was satisfied with the changes made by the UK 
government. Under the amended policy which entered into force 31 March 2006, changes 
have been made with regard to first-time, small-scale, non aggravated purchases of excise 
goods on behalf of a third party and first-time, small-scale importation of excise goods 
through the post. There was no further need to refer the issue to the Court of Justice and 
subsequently the Commission decided to close the infringement procedure.

Possible Commission action at the present stage

                                               
1 These various possibilities are brought to the attention of the complainant the moment he/she files a 
complaint.
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As regards the practice availing in the United Kingdom before 1 April 2006, it must be noted 
that the Commission may not pursue a Member State before the Court on the basis of facts 
which formed the object of a former procedure and which the Commission had closed. 
Moreover, the Commission may seize the Court only with Member State legislation and/or 
practice that are still existing or that continue to produce effects.

Therefore, action with regard to periods before 1 April 2006 appears to be excluded.

As to later periods, it is worth noting that the Commission has been able to monitor the 
situation in the UK in the light of corresponding complaints and petitions.  The existing 
elements indicate that the UK is implementing its new policy and that there are therefore no 
reasons for the Commission to intervene. Besides, isolated individual cases of misconduct of a 
national administration, even if proven, would in any event not suffice to find an 
infringement; the corresponding administrative practice must be, to some degree, of a 
consistent and general nature (e.g. Case 156/04, Commission v Hellenic Republic, paragraphs 
50 and 51).
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