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NOTICE TO MEMBERS

Petition 179/2006 by Giuseppe De Simone (Italian), on behalf of the Mosaico committee, 
bearing 13 signatures, concerning alleged infringement of Community legislation 
regarding public tendering procedures in the waste management sector

1. Summary of petition

The petitioner levels a number of criticisms at the 'Belice ambiente S.p.A.' public limited 
company in the province of Trapani, questioning the economy, efficiency and rationality of its 
integrated waste management operations and referring in this connection to the national and 
regional legislation applicable to the public service in question. In particular, the petitioner 
objects to the exorbitant rates charged by the company (three times the norm), its management 
methods and its policy of allocating tasks in house rather than issuing public invitations to 
tender. While this is compatible with Community law (Teckal judgment in case C-107/98, 
etc.), he maintains that the public stakeholders, the municipal authorities, are not being given 
the effective supervisory powers stipulated there under and that the board and administrative 
assembly are acting without any reference to them, as a result of which they are unaware of 
the cost of the services being provided within their own municipalities or the revenue earned 
from the environmental tax payable on refuse collection. The fundamental condition for in-
house providing, allowed under exceptional circumstances by Community directives 
concerning public tendering procedures, is therefore not being met. He indicates that as well 
as charging unfair rates, the company, which is effectively a public monopoly, is not being 
administered in a sufficiently transparent and rational manner regarding differentiated scales 
of charges and application of  the 'polluter pays' principle for example. He is accordingly 
seeking urgent action by the Union. 

2. Admissibility

Declared admissible on 05 July 2006. Information requested from the Commission under Rule 
192(4).

3. Commission interim reply, received on 10 November 2006.
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I. The petition – Summary of the facts

The petitioner complaints about the performance of waste management services by a public 
limited company, namely "Belice Ambiente S.p.a" within the "Ambito Territoriale Ottimale" 
(best territorial division) TP 2, which falls within the territory of the Province of Trapani in 
Sicily and encompasses the municipalities of Campobello di Mazara, Castelvetrano, 
Gibelllina, Mazara del Vallo, Partanna, Petrosino, Poggioreale, Salaparuta, Salemi, Santa 
Ninfa and Vita. 

According to the information made available to the Commission, the municipalities falling 
within the ATO TP2 approved by means of a deliberation of their respective Municipal 
Councils the draft Statutes of Belice Ambiente and awarded to the said undertaking all tasks 
relating to the waste management service previously carried out by municipal authorities. 
Moreover, Belice Ambiente was incorporated on 22 December 2002 by public deed and its 
share capital is entirely held by the relevant municipalities and by the Province of Trapani. 

In particular, as it results from a decision of the meeting of the shareholders of Belice 
Ambiente dated 31 March 2004, the concerned municipalities have chosen, in the case at 
hand, to manage the relevant services on the basis of in-house provision rather than to 
contract them out through public tenders. The petitioner claims that the direct award of waste 
management services to Belice Ambiente is in violation of Community law on public 
procurement, as interpreted by the case-law of the Court of Justice of the European 
Communities.

A complaint sent by the petitioner to the European Commission in January 2006 has been 
registered by the Secretariat General of the European Commission as case N. 2006/4420. 

II. The Commission's comments to the petition's arguments

The award of the waste management and treatment services to Belice Ambiente could be 
qualified both as a public service contract or a service concession pursuant to EC law.

Directive 92/50/EEC1 of the Council of 18 June 1992, relating to the coordination of 
procedures for the award of public service contracts, defines public service contracts as 
"contracts for pecuniary interest concluded in writing between a service provider and a 
contracting authority" (Article 1, point a)). Public contracts which have as their object 
services listed in Annex IA to Directive 92/50/EEC, such as sewage and refuse disposal 
services and whose value  exceeds the threshold set out in Article 7 of the said directive, shall 
be awarded in accordance with the provisions of Titles III to VI. 

Although service concessions are, as community law stands at present, not subject to the 
provisions of public procurement directives, the Commission has clarified, in its Interpretative 
Communication on concessions under Community law2, that their award is nevertheless to 
comply with the fundamental rules of EC Treaty in general, and the principle of non 
discrimination on the basis of the nationality, in particular, that principle implying an 
obligation of transparency which consists in ensuring, for the benefit of any potential tenderer, 
a degree of advertising sufficient to enable the services market to be opened up to 
competition. 
                                               
1 OJ L 209, 24.7.1992
2 OJ C 121, 29.4.2000



CM\749766EN.doc 3/5 PE380.905 REV II

EN

Regardless of the legal qualification of the award at hand as a public contract or as a 
concession, it follows from the foregoing that EC law on public contracts and concessions 
requires any public authority awarding public service contracts or service concessions to a 
person legally distinct from them to respect certain publicity and tendering obligations. 

As the Court of Justice has repeatedly made clear, it can be otherwise only in such a case 
where the public authority which is a contracting authority exercises over the separate entity 
concerned a control which is similar to that which it exercises over its own departments and 
that entity carries out the essential part of its activities with the controlling public authority or 
pubic authorities (so called "in house" exception)1. Since it is a matter of derogation from the 
general rules of community law, the two conditions stated above must be interpreted strictly 
and the burden of proving the existence of exceptional circumstances justifying the derogation 
to those rules lies on the person seeking to rely on those circumstances2.

In the case under examination, the information provided by the petitioner seems to indicate 
that the control exercised by the awarding municipalities over Belice Ambiente does not seem 
to be "similar" to that which they exercise over their own departments, since the control 
powers exercised by the concerned municipalities in their quality of shareholders of Belice 
Ambiente would not enable them to influence in a decisive way both the strategic objectives 
and the significant decisions of the company in question, including decisions concerning the 
operative management and the financing of the relevant waste services. 

III. Conclusions

Based on the information provided by the petitioner, the direct award of waste management 
services to Belice Ambiente without ensuring a minimum of transparency enabling all 
potentially interested services providers to express their interest in such an award could be in 
breach of EC law on public contracts and concessions.

The Commission is in the process of investigating further the matter in order to establish 
whether in the case at hand there is indeed an infringement of Community law that warrants 
the opening up of an infringement procedure against Italy pursuant to Article 226 of the EC 
Treaty. The complainant will be duly kept informed about the developments of the case.

4. Further Commission reply, received on 1 June 2007.

I. Developments regarding the petition

Having investigated the complaint, the Commission, at its meeting N. 1761 of 12 October 
2006, decided to issue a Letter of Formal Notice opening infringement proceeding against 
Italy pursuant to Article 226 of the EC Treaty. In this Letter of Formal Notice the 
Commission argued for a violation, in the specific case, of Council Directive 92/50/EEC, 
                                               
1 See judgements of 18.11.1999, in Case C-107/98, "Teckal Srl", paragraph 50; judgement of 11.01.2005, in 

Case C-26/03, "Stadt Halle", paragraph 49,  and judgement of 13.10.2005, in Case C-458/03, "Parking 
Brixen", paragraph 62).

2 See judgement of 13.10.2005, in Case C-458/03, "Parking Brixen", paragraph 63.
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relating to the coordination of procedures for the award of public services contracts and 
Article 43 and 49 of the EC Treaty, and invited the Italian government to submit its 
observations as well as all pertinent information and documentation about the award of the 
services in question. 

Italian Authorities replied to the Letter of Formal Notice by a Note that was transmitted to  
Commission services in January 2007. The information and the voluminous documents 
thereby provided are currently under examination by the Commission services. 

5. Further Commission reply, received on 21 October 2008.

According to the information submitted to the Commission, the municipalities falling within 
the ATO TP2 had approved, by means of a deliberation of their respective Municipal 
Councils, the draft Statutes of Belice Ambiente and awarded to the said undertaking all tasks 
relating to the waste management service previously carried out by municipal authorities. 
Moreover, Belice Ambiente was set up by public deed on the 22nd December 2002 and its 
share capital was entirely held by the relevant municipalities and by the Province of Trapani. 
In particular, as it results from a decision of the meeting of the shareholders of Belice 
Ambiente dated 31 March 2004, the concerned municipalities had decided to carry out the 
relevant services through Belice Ambiente, rather than to contract them out through public 
tenders. The petitioner claimed that the direct award of waste management services to Belice 
Ambiente constituted a violation of Community law on public procurement, as interpreted by 
the case-law of the Court of Justice of the European Communities.

A complaint was also submitted by the petitioner to the European Commission in January 
2006 and registered by the Secretariat General of the European Commission as case N. 
2006/4420, pursuant to Article 226 of the Treaty.

The Commission's comments on the petition

The Commission proceeded with the treatment of the registered complaint according to the 
customary procedure for infringements. A letter of formal notice was sent to the Italian 
authorities in October 2006, questioning the direct award of the contract for waste 
management and treatment services to Belice Ambiente as being in violation of the then 
applicable Directive 92/50/CEE and Articles 43 and 49 of the EC Treaty. 

The Italian Authorities replied to the letter of formal notice in December 2006 and a meeting 
was held with Commission services in April 2007 to discuss the case. Subsequent to this 
meeting, additional information and relevant documentation was further submitted to the 
Commission services later the same month.

The Italian authorities explained the particular nature of the system of the waste collection 
and management service as carried out in Sicily following the declaration of the state of 
emergency concerning waste collection in May 1999, by the President of the Council of 
Ministers, and the nomination of a Commissioner delegate to handle the situation.  In 
particular, the measures adopted by the regional authorities in Sicily to tackle the emergency, 
included the setting up of 27 "Ambiti Territoriali Ottimali", and required all communes within 
each ATO to set up an internal company ("società d'ambito") and to transfer to these 
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companies the respective competencies concerning integrated waste management.

In line with the above decision, the communes falling within the ATO TP 2, in the province of 
Trapani, delegated their respective competencies, to the newly set-up società d'ambito Belice 
Ambiente. This entity subsequently decided, further to a deliberation adopted by the 
shareholders on the 31st March 2004, to carry out the services in question itself, without the 
organisation of a public procurement procedure.

Conclusions

In view of the above, the Commission services consider that the administration of an 
integrated waste management cycle by the ATO TP2 cannot be considered as the object of 
any contract or concession of services in terms of Community law, but as an internal transfer 
of competencies within the same administration. Therefore, the Community laws on Public 
Procurement and Concessions do not apply, and neither would the exception concerning in-
house providing, as pronounced by the ECJ in various cases (Teckal, C-107/98, Parking 
Brixen, C-458/03) be relevant in this case.

In view of the above, the Commission, after informing the complainant/petitioner of its 
arguments, and inviting him to present any further evidence to rebut its conclusions within 
four weeks, had decided to close this case at its 1794th meeting of the 27th June 2007. 

On the basis of the petition presented, which contains no new elements, the Commission 
cannot identify any breach of Public Procurement law.
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