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NOTICE TO MEMBERS

Subject: Petition 0512/2007 by Eugenio Bermejo Garcia (Spanish), on a personal 
dispute concerning a pension

1. Summary of petition

The petitioner encloses a copy of his complaint to the Spanish social security authorities, in 
which he protests about the failure to apply to his case Article 50 of Regulation 1408/71 on 
the supplementary pension benefit that should be paid by the country of residence, in this case 
Spain, to allow him to benefit from the minimum pension envisaged for a period 
corresponding to all the periods of work, including those completed in another Member State.

2. Admissibility

Declared admissible on 24 September 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 19 December 2007.

The petitioner encloses a copy of his complaint to the Spanish social security institution 
(INSS), in which he protests against the calculation of his old age pension made by the 
Spanish authorities. The petitioner resides in Spain and he receives a French pension and a 
Spanish pension. Given that the amount of these pensions does not reach the minimum 
pension established by Spanish legislation, the petitioner receives a supplement to his pension 
in application of Article 50 of Regulation (EEC) No 1408/71, in order to reach the amount of 
the Spanish minimum pension.

Complaint 



PE400.365/REV 2/3 CM\749969EN.doc

EN

The petitioner complains that the calculation of his pension has been done erroneously and 
that the amount of his pension should be higher. He asks the Spanish competent institution to 
take account of his complaints and to pay him the alleged outstanding amount.

The Commission’s comments 

The Community provisions in the field of social security provide for the co-ordination and not 
the harmonisation of social security schemes. This means that Member States are free to 
determine the details of their own social security systems, including which benefits shall be 
provided, the conditions of eligibility, how these benefits are calculated and how many 
contributions should be paid. Community provisions, in particular Regulation (EEC) No 
1408/71, establish common rules and principles which must be observed by all national 
authorities when applying national law.  These rules ensure that the application of the 
different national legislations respects the basic principles of equality of treatment and non-
discrimination. By doing so, it is ensured that the application of the different national 
legislations does not adversely affect persons exercising their right to free movement within 
the European Union. 
Article 50 of Regulation (EEC) No 1408/71 provides that a supplement is awarded where the 
total of benefits payable under the legislations of the various Member States does not amount 
to the minimum laid down by the legislation of the State in whose territory the recipient 
resides.

Conclusion

The Commission forwarded this complaint to the Spanish Member of the Administrative 
Commission on Social Security for Migrant Workers in order to assess the alleged complaints 
in the light of Spanish and EC legislation and it will keep Parliament informed on the 
outcome of its assessment.

4. Commission reply, received on 21 October 2008.

On the Commission's request, the Spanish member of the Administrative Commission on 
social security for migrant workers verified in cooperation with the Spanish National Social 
Security Institute (INSS) the petitioner's pension calculation and came to the conclusion that 
Community and national social security legislation were correctly applied.

In detail, the Spanish authorities informed the Commission that on 21.12.1995 the National 
Social Security Institute (INSS) granted the petitioner a retirement pension pursuant to 
Regulations (EEC) 1408/71 and 574/72, under which he initially acquired the right to a 
supplement pursuant to Article 50 of Regulation (EEC) 1408/71.

In 2000, the French Social Security granted the petitioner a retirement pension pursuant to the 
pro rata temporis principle.

The Spanish INSS asked on 12.03.2001 the petitioner to return sums unduly received between 
01.01.2000 and 31.03.2001 since, due to receiving his French pension and to his entitlement 
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to a higher Spanish pension when turning 65 in 1999, he had no right any more to receive the 
supplement pursuant to Article 50 of Regulation (EEC) No 1408/71 because his Spanish and 
French pensions were beyond the threshold of entitlement to a Spanish minimum pension.

This decision taken by the INSS had been confirmed by the Spanish Court where the 
petitioner took this case. 

In conclusion, the Commission could not detect any infringement of the Community 
provisions in the field of social security in the case at issue.
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