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NOTICE TO MEMBERS

Subject: Petition 0522/2007 by Halina Messerschmidt  (Polish), on behalf of the 
environmental association “Zuraw”,  on failure to apply EU 
environmental legislation in connection with a project for the extraction of 
aggregates in Dzwierzuty, eastern Poland

1. Summary of petition

The petitioner complains about plans to extract aggregates from the deposits in the area of 
Gisiel, municipality of Dzwierzuty, in eastern Poland. She stresses that the project will not 
only alter landscape structures and jeopardise chances of developing tourism, but will also 
involve serious infringements of EU legislation on the protection of groundwater and the 
conservation of wild animals and plants. She consequently calls on the European Parliament 
to intervene. 

2. Admissibility

Declared admissible on 12 February 2008. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 12 February 2008.

The petition concerns a project for an open-cast quarry in the area of Gisiel, municipality of 
Dzwierzuty. The petitioner requests to be allowed to participate in the Environmental Impact 
Assessment procedure being carried out for the project. She also provides her opinion about 
the content of the Environmental Impact Assessment report. The petitioner claims that the 
project will have a negative impact on protected habitats and species, in particular in the 
'Dymerskie Laki' area. The petition includes a copy of her letter submitted to the Polish 
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authorities concerning the Environmental Impact Assessment as well as a copy of the report 
itself. 

Environmental Impact Assessment 

The relevant directive is Council Directive 85/337/EEC1 on the assessment of the effects of 
certain public and private projects on the environment, as amended. This is also known as the 
Environmental Impact Assessment (EIA) Directive. The Commission has no competence as 
to whether to admit a party into the administrative procedure concerning an individual EIA. 
This is the exclusive competence of the national authorities in the member state. However 
according to the EIA Directive, the public concerned should be given an early and effective 
opportunity to participate in EIA procedures. Article 1 of the EIA Directive defines the public 
concerned as, amongst others, "…non-governmental organisations promoting environmental 
protection and meeting any requirements under national law…" They should be entitled to 
express comments and opinions at the stage when all options are still open to the competent 
authorities and before the decision on development consent is taken. Therefore, if the 
environmental association 'Zuraw' meets the above-mentioned requirements, it should be 
admitted to the EIA procedure. 

The project referred to by the petitioner falls under Annex I point 19 of the EIA Directive 
"quarries and open-cast mining where the surface of the site exceeds 25 hectares, or peat 
excavation, where the surface of the site exceeds 150 hectares" for which an EIA is 
mandatory. 
The project in question has been subject to the EIA procedure: a report has been prepared and 
it has been subject to consultations with the public and environmental authorities. The 
petitioner submitted her opinions and comments about the project within the EIA procedure 
carried out by the Polish authorities. There is not any information, however, on how her 
opinions and comments have been taken into consideration in the decision on the 
development consent for the project. 

Nature protection 

Although the petition does not provide enough elements to be able to assess the case in detail, 
the Commission considers that Directive 92/43/EEC2 on the conservation of natural habitats 
and of wild fauna and flora (Habitats Directive) and the Directive 79/409/EEC3 on the 
conservation of wild birds (Birds Directive) may be applicable.

According to Article 6.3 of the Habitats Directive, all plans and projects likely to have a 
significant effect on Special Conservation Areas (SAC) must be subject to an adequate 
assessment of that effect, taking into account the conservation objectives of the site. This 
provision applies also to Special Protection Areas (SPA), as regulated by the Birds Directive. 

The area of the project is not, at present, designated or proposed for designation as a SPA 
(Birds Directive) or Site of Community Importance (Habitats Directive) and is not known to 
                                               
1 OJ L 175, 5.7.1985, p.40, as amended by Directives 97/11/EC (OJ L 73, 14.3.1997, p. 5) and 2003/35/EC (OJ 
L 156, 25.6.2003, p.17 
2 OJ L 206, 22.7.1992, p. 7-50
3 OJ L 103, 25.4.1979, p. 1-18
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the Commission as an area that merits site protection under the Birds and/or Habitats 
Directives. The petitioner has not indicated any possibility of an impact on the SPAs, and the 
nearest SPA Puszcza Napiwodzko-Ramucka PLB280007 seems to be at the distance that 
makes a possible impact of the project highly unlikely.

However, the species provisions of the Birds Directive may be relevant, especially with 
regards to the Crane (Grus grus) in the 'Zlotowisko Żurawi' resting area in the vicinity of the 
village of Dymar. The information provided by the NGO 'Zuraw' contradicts information 
provided in the EIA regarding the distance of this crane resting area from the project's 
location and hence it is not possible to assess the case without more detailed cartographic 
information on the location of the project.

Water Framework Directive 

Directive 2000/60/EC1 establishing a framework for Community action in the field of water 
policy, known as Water Framework Directive (WFD) establishes the need for detailed 
planning on the use of water resources to avoid non-sustainable solutions and irreversible 
damage to the environment, through the development of River Basin Management Plans 
(RBMPs). According to the WFD, the first RBMP shall be published by December 2009. 
From 2009 onwards, any plan or programme with an impact on water resources or water 
quality will have to be co-ordinated with the RBMP provisions, so that the WFD 
environmental objectives can be achieved.

Conclusions 

EIA Directive 

On the basis of the information provided by the petitioner, the Commission cannot detect any 
breach of the EIA Directive. If the petitioner can provide detailed information, such as 
whether the 'Zuraw' association has been able to participate in the EIA procedure and if it has 
been informed by the Polish competent authorities on how their opinions and comments have 
been taken into consideration in the development consent, the Commission will then be able 
to investigate this matter further.

Birds and Habitats Directives

Without more detailed cartographic information regarding the exact location of the project, 
the Commission is not in a position to assess whether the planned project is in conformity 
with the Birds and Habitats Directive. Should the petitioner be able to provide such 
information, the Commission services are ready to investigate this case further. 

4. Commission reply, received on 21 October 2008.

I. The petition (additional documentation)

                                               
1 OJ L 327, 22.12.2000, p.1



PE402.623/REV 4/5 CM\749971EN.doc

EN

The petition concerns a project for an open-cast sand quarry in the area of Gisiel (municipality 
of Dzwierzuty, Poland). In additional documentation, the petitioner refers to the non-
compliance of the project with the Water Framework Directive: The project, a sand quarry, is 
located within the area of a main groundwater aquifer that can be used for drinking water 
supply (Olsztyn GZWP 213). Consequently, the petitioner requests that the aquifer be 
designated as a protection zone by the Ministry for Environment as soon as possible, since 
otherwise there would not be any legal protection for the aquifer and the project.

II. The Commission's comments on the additional documentation

The Water Framework Directive1 provides for the:-
 protection of all waters (rivers, lakes, coastal waters and groundwaters), with the 

obligation to achieve/maintain good water quality ('good status') as a rule by 2015; good 
status is for surface waters defined in terms of biological, chemical and 
hydromorphological parameters and for groundwater in terms of chemical parameters and 
quantity;

 additional protection measures inter alia for water bodies used for the abstraction of 
drinking water and those intended for such future use;

 development of plans and programmes, including the operational measures for achieving 
good status and the complementary measures for drinking water abstraction areas and 
other protected areas.

The body of water referred to by the petitioner is not, according to the information provided 
by the petitioner, currently used for the abstraction of drinking water, nor is it designated by 
the responsible authorities as intended for such future use. However, as for all bodies of water 
(surface water and groundwater) the 'standard' objective of good status needs to be achieved, 
in accordance with the above-mentioned Water Framework Directive.

The demand by the petitioner to submit a specific area or water body to additional protection 
as an area for future drinking water abstraction is, therefore, not subject to Commission 
scrutiny, if the responsible authorities have decided that the area or water body is not intended 
for future use for drinking water abstraction. At the same time, any project, including one for 
the extraction of aggregates must respect the objectives of article 4(1)b of the Water 
Framework Directive ("good status", plus no deterioration of current status of groundwater in 
terms of quality and quantity) and it will be the task of the responsible authorities in the 
permit procedure to ensure such compliance. Derogations from the objectives of good status 
and non-deterioration are limited and subject to compliance with a range of conditions set out 
in article 4 of the Water Framework Directive.

Against this background, the Commission does not consider the foreseen project and the non-
designation of the area as a protected area for future drinking water supply as an infringement 
of the Water Framework Directive.

III. Conclusions

Given that there is no infringement of the Water Framework Directive, there is no legal basis

                                               
1 Directive 2000/60/EC of 23.11.2000, OJ L327 of 22.12.2000, as amended
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for the Commission to intervene.
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