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NOTICE TO MEMBERS

Subject: Petition 0724/2007 by Wolfgang Doetsch (German), on the payment of child 
allowances in accordance with Regulation (EEC) 1408/71

1. Summary of petition

The petitioner receives a pension in accordance with German law on pensions, and in respect 
of his employment in Greece. The payment of child benefit, which he received up to 2004 in 
accordance with Article 77 of Council Regulation (EEC) 1408/71 of 14 June 1971 on the 
application of social security schemes to employed persons and their families moving within 
the Community, was stopped ‘on grounds of equal treatment’. The petitioner refers to the 
leaflet ‘Your social security rights when moving within the European Union’, according to 
which families appears to be treated as if all those concerned lived in, and were insured under, 
the country with the most favourable legislation. His local family benefits payment office in 
Nuremburg informed him that they could not consider his request for the payment of child 
benefit to be resumed until the corresponding implementing regulation had been passed. The 
petitioner notes that this could take three years, and asks for an opinion.

2. Admissibility

Declared admissible on 20 December 2007. Information requested from Commission under 
Rule 192(4).

3. Commission reply, received on 17 April 2008.

The petitioner who resides in Greece receives a pension from Germany and a pension from 
Greece The petitioner states that the competent institution for granting family benefits, the 
German Familienkasse in Nuremberg, informed him that they could not consider his request 
for payment of child benefits to be resumed until the corresponding Implementing Regulation 
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enters into force. 
The petitioner complains that the refusal of his request in not in compliance with the alleged 
principle of receiving benefits of the most favourable legislation. He further notes that it could 
be possible that a decision on the Implementing Regulation is taken within three years.

The Community provisions in the field of social security provide for the co-ordination and not 
the harmonisation of social security schemes. This means that each Member State is free to 
determine the details of their own social security systems, including which benefits shall be 
provided, the conditions of eligibility, how these benefits are calculated and how many 
contributions should be paid. Community provisions, in particular Regulation (EEC) No 
1408/711, establish common rules and principles which must be observed by all national 
authorities when applying national law.  These rules ensure that the application of the 
different national legislations respects the basic principles of equality of treatment and non-
discrimination. By doing so, it is ensured that the application of the different national 
legislations does not adversely affect persons exercising their right to free movement within 
the European Union. 

With regard to family benefits, Title III, chapters 8 and 9 of Regulation (EEC) No 1408/71 
provide for coordination rules concerning family benefits. If there is entitlement to family 
benefits under the legislation of more than one Member State, the family will, in principle, 
receive the highest amount of benefits provided for. Special overlapping rules exist which 
prevent overpayment by designating the primarily competent State and the secondarily 
competent State which, depending on the amount of benefits granted, may suspend the 
payment of its benefits up to the amount already provided by the primarily competent State, 
see for instance Article 76 of Regulation (EEC) No 1408/71.

With regard to pensioners special coordination rules apply: Irrespective of the place of 
residence of the pensioner or the children, Article 77 (2) (a) of Regulation (EEC) No 1408/71 
provides that a pensioner receives family benefits from the State which pays his or her 
pension; 
where a pensioner receives more than one pension, Article 77 (2) (b) provides that, depending 
on the fulfilment of certain conditions, either the State of residence (i) or the State to whose 
legislation the pensioner has been subject for the longest period of time (ii) will be the 
competent State. 

With regard to the references made by the petitioner to Regulation (EC) No 883/042 and to the 
Implementing Regulation, it should be noted that following Article 91 of Regulation (EC) No 
883/04 this Regulation shall apply from the date of entry into force of the Implementing 
Regulation. The proposal for the Implementing Regulation3 is currently being negotiated by 

                                               
1 Council Regulation (EC) No 1408/71 of 14 June 1971 on the application of social security schemes to 
employed persons, to self-employed persons and to members of their families moving within the Community, OJ 
L 149 of 5.7.1971, p. 2, Regulation lastly amended by Regulation (EC) No 1992/2006 of the European 
Parliament and of the Council of 18.12.2006, OJ L 392 of 30.12.2006, p.1.
2 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 
coordination of social security systems, OJ L 200 of 7.6.2004, p.1.
3 Proposal for a Regulation of the European Parliament and of the Council laying down the procedure for 
implementing Regulation (EC) No 883/2004 on the coordination of social security systems of 31.1.2006, 
COM(2006)16 final.
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the co-legislator Parliament and Council.

Conclusions

Since it is not possible, based on the information received by the petitioner, to determine  
whether the petitioner is entitled to family benefits, which is a question of national law, or  
whether Community provisions have been correctly applied, the Commission services asked 
the German Member of the Administrative Commission on Social Security for Migrant 
Workers to inform the Commission on further details concerning the petitioner's case.

The Commission services will keep Parliament informed on further developments in this 
matter.

4. Commission reply, received on 21 October 2008.

Following information received from the German authorities, the petitioner's situation falls 
under Article 77 (2) (b) (ii) of Regulation (EEC) No 1408/71 since he resides in Greece. In 
accordance with the judgement of the European Court of Justice C-471/99 of 24 September 
2002 (Martínez Dominguez), the German competent institution decided that the petitioner 
was not entitled to German family allowances since he did not fulfil the national requirements 
and he did not acquire his pension entitlement under German legislation alone (see point 32 of 
this judgment). 

The petitioner was informed by the German competent institution that the legal situation as 
described above will change as soon as Regulation (EC) No 883/041 will be applied since this 
Regulation will provide for different coordination rules than those mentioned in Article 77 (2) 
(b) (ii) of Regulation (EEC) No 1408/71. 

It should be noted that following Article 91 of Regulation (EC) No 883/04 this Regulation 
shall apply from the date of entry into force of the Implementing Regulation. The proposal for 
the Implementing Regulation2 is currently being negotiated by the Parliament and Council, 
and it is expected that these Regulations will be applied in 2010.

In conclusion, the Commission could not detect any infringement of Community provisions at 
this juncture.

                                                                                                                                                  
1 Regulation (EC) No 883/2004 of the European Parliament and of the Council of 29 April 2004 on the 
coordination of social security systems, OJ L 200 of 7.6.2004, p.1.
2 Proposal for a Regulation of the European Parliament and of the Council laying down the procedure for 
implementing Regulation (EC) No 883/2004 on the coordination of social security systems of 31.1.2006, 
COM(2006)16 final.
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