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Contents of the new financial provisions of the Constitution 
 
 
1. The Constitutional Treaty introduces significant modifications to the provisions 

concerning the finances of the Union (the so-called "Financial Constitution"). These 
provisions are now foreseen in Part I, under title VII ("The Union's Finances"), in articles 
53 to 56, which are developed in Part III, in Chapter II ("Financial Provisions") of Title VI 
("The Functioning of the Union"), in articles 402 to 405. 

 
2. In substance, these provisions deal with the finances of the Union on a three level 

approach: 
 

- the Union's resources 
- the financial perspectives 
- the annual budget  

 
3. At the level of the financial resources, the main innovation consists in the fact that the 

present decision on own resources becomes in fact a law, adopted by the Council by 
unanimity (on a proposal from the Commission), with simple consultation of the 
Parliament. As it happens at present with the decision, this law shall enter into force only 
after being approved by Member States according to their respective constitutional 
requirements.  

 
 This law "shall lay down the provisions relating to the system of own resources of the 

Union", and "may establish new categories of own resources or abolish an existing 
category". 

 
4. Also new is the fact that, insofar as provided for in the law defining the system of own 

resources, a law of the Council, adopted by qualified majority after the consent of the 
European Parliament, shall lay down implementing measures for the Union's own 
resources system. This may potentially enhance the role of Parliament in what concerns 
own resources, but the restriction (introduced at a later stage by the IGC) resulting from 
the reference to the "delegation"  provided for in the law of the own resources strongly 
limits this assertion.  

 
5. Regarding the annual budget, it must be noted that the procedure for its adoption has been 

substantially modified. For the needs of this document, it suffices to stress that the 
distinction between compulsory expenditure and non-compulsory expenditure has been 
dropped and consequently the budgetary powers of Parliament now fully apply to all 
expenditure, and that the EP has a decisive say in whole of the budget: no budget can be 
adopted without its agreement, thus reinforcing the "sui generis" codecision character of 
the budgetary procedure. 
 

6. The procedure is now based on one reading in each institution, after which, if no 
agreement has been found, a conciliation committee will be convened.  In the event of 
failure to reach agreement in this conciliation committee, or if both institutions reject the 
joint text, the Commission shall submit a new draft budget (the provisional twelfths 
system applies if necessary); the same happens if the EP alone rejects the joint text by the 
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majority of its Members. If the Council alone rejects the joint text, Parliament can confirm 
its first-reading amendments, by the majority of its Members and three fifth of the votes 
cast. However, if the required majority is not reached, the joint text will be confirmed for 
the budget line in question. 

 
7. At the level of the Financial Perspective the changes are significant. 
 

7.1. To begin with, the Constitution introduces the concept of Multiannual Financial 
Framework (MFF), which corresponds to the concept of Financial Perspective, as a 
legal category foreseen in and regulated by the Constitution. Until now the concept 
had no recognition in the treaties and was brought to life through an Interinstitutional 
Agreement. Under the Constitution, it will be adopted through a law of the Council, 
adopted by unanimity, which must receive the consent of Parliament (by the majority 
of its component members). A "bridging clause" is foreseen, allowing the European 
Council to decide, by unanimity, that the MFF shall in the future be adopted by 
qualified majority (article I-55, paragraph 2). 

 
In article III-402, paragraph 5 the Constitution specifies that "Throughout the 
procedure leading to the adoption of the financial framework, the European 
Parliament, the Council and the Commission shall take any measure necessary to 
facilitate the successful completion of the procedure". This somehow ensures that the 
role of Parliament in the procedure of adoption of the law containing the MFF is not a 
purely passive one of only saying yes or no to the position of the Council in the end of 
the procedure. 
  

7.2. Article I-55 states that he MFF shall "ensure that the Union expenditure develops in an 
orderly manner and within the limits of its own resources". This means the written 
recognition of the principle that the financial perspective (in fact the MFF) must abide 
by the limits foreseen in the Own Resources Law (which are established by a law 
adopted and brought into force through a procedure of higher solemnity) . 

 
7.3. Regarding the content of the MFF, the Constitution foresees that it "shall determine 

the amounts of the annual ceilings of appropriations for commitments by category of 
expenditure" (Art I -55, 1). This is reaffirmed in article III-402, 1, which adds that the 
MFF shall also determine "the annual ceiling on payment appropriations". Still 
according to this paragraph, the categories of expenditure shall be "limited in number" 
and "shall correspond to the Union's major sectors of activity".  

 
7.4. Paragraph 3 of article III-402 stipulates that the MFF "shall lay down any other 

provisions required for the annual budgetary procedure to run smoothly". This means 
that the law containing the MFF shall incorporate not only the present financial 
perspective, but also the provisions that are at present contained in the Part II of the 
IIA on budgetary discipline and any other rules that the institutions consider relevant 
for that purpose. This does not preclude, however,  the possibility  to have a new  IIA 
to complement the provisions contained in the MFF. 

 
7.5. In what concerns the duration of the MFF, the Constitution foresees that it "shall be 

established for a period of at least five years". The Convention debated in depth the 
possibility of making the MFF match with the mandate of both the EP and the 
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Commission, but concluded that this is in practice impossible to ensure. The solution 
finally accepted allows for some flexibility. If the 5 years period is confirmed, this 
could mean for instance that each Parliament could adopt the MFF for a period starting 
at the year of the European election+1 and finished the year following the next 
election. This way every Parliament would be responsible for the adoption of a MFF 
which will run through the major part of its mandate. This would allow for the MFF to 
be the financial translation of a "policy framework for the legislature" as some voices 
defended during the Convention. It should be reminded that the former Parliament 
(Wynn resolution) called for a duration of 5 years. 

 
7.6. Article I-55, paragraph 3 states that "the annual budget of the Union shall comply with 

the multiannual financial framework".  In order to ensure that the Union has a budget 
adopted even if the MFF comes to an end,, article III-402, paragraph 4 of the 
Constitution foresees that "Where no European law of the Council determining the 
new financial framework has been adopted by the end of the previous financial 
framework, the ceilings and other provisions corresponding to the last year of the 
framework shall be extended until such time as that law is adopted".  

 
The first year is to be considered an exceptional and transitional year and if the MFF is 
not in force, the budget will be agreed by the two arms of the budgetary authority with 
the new procedure based on the old FP and not the previous budget. In this respect a 
new IIA could be envisaged to define the procedure for the first year. 

 
7.7. The specific questions that we should address in this document are: 
 
a) What happens  at the entering into force of the Constitutional Treaty?  
 

The Commission will have to submit a proposal based on article III-402, which should 
ideally be adopted by the budgetary authority before the beginning of the next annual 
procedure. Even if an agreement in the new FP is reached before the entering into 
force of the Constitution, an IIA is an act of a different legal nature than a law. 
Therefore, the Commission should present a proposal for a law establishing the MFF 
even if its content only reflects the agreement reached on the FP. 
 

b) Can the eventual IIA containing the FP existing at that moment be considered as 
equivalent to the MFF with the purpose of allowing the annual budget to be 
adopted? What happens if no agreement is reached before? 

 
 It can be excluded that the last FP would be considered as the previous MFF for the 

purposes of article III-402, 4.1  
                                                 

1 At a certain stage of the IGC there was a tentative to introduce a clause in article III-402 by which the last FP would be 
considered has the previous MFF for the purposes of article III-402, 4. But this did not succeed, and in the end the only thing that 
came out of the IGC was the Declaration 26, on Article III-402(4)1 adopted by the IGC, which states that: 
"Article III-402(4) of the Constitution provides that where no European law of the Council establishing a new financial framework 
has been adopted by the end of the previous financial framework, the ceilings and other provisions corresponding to the last year 
of that framework shall be extended until such time as that law is adopted.The Conference states that if no European law of the 
Council establishing a new financial framework has been adopted by the end of 2006 and where the Treaty of Accession of 16 
April 2003 provides for a phasing-in period for the allocation of appropriations to the new Member States ending in 2006, the 
allocation of funds as from 2007 will be established on the basis of the same criteria being applied for all Member States."  
Anyway, one should bear in mind that a Declaration adopted by the IGC can only bind the Member States that subscribe to it (in 
political terms, for declarations are not legally binding), but cannot constitute a legal precept that would impose any restrictions 
to the use by Parliament of the powers conferred to him by the Constitutional Treaty. 
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7.8. Bearing in mind that these questions have not yet been fully discussed in legal terms 

and can be rather controversial, it seems reasonable to analyse the problem 
considering two different possibilities: 

 
A) An agreement on the new financial perspective is reached before the Constitution 
enters into force: 
 
As the Constitutional Treaty foresees (article IV-438. 3) "that the other component of 
the acquis of the Community and of the Union existing at the time of the entry into 
force of this treaty, in particular the interinstitutional agreements, decisions and 
agreements...shall also be preserved until they have been deleted or amended", it 
seems reasonable to consider that the IIA containing the new FP could provisionally 
constitute  a sufficient framework to allow for the annual budget to be adopted until a 
law with the MFF be adopted according to the provisions of the Constitution;  
 
As soon as the Constitution enters into force, the Commission should initiate the 
procedures and make proposals for the new European law, which could even limit 
itself to formally adopt the content of the recently agreed FP as law.  
 

 
B) If an agreement on the new financial perspective has not been reached (and if the 
current IIA has been denounced) prior to the entry into force of the Constitution, the 
procedure foreseen in article 1-55 and III-402 of the Constitution in view of the 
adoption of the European law establishing the MFF applies within the limits of the 
own resources. The budget would be adopted on an annual basis (eventually through a 
transitional Interinstutional Agreement).   

 
 
Conclusions 
 
8. According to this reasoning, if the new financial perspective is adopted before the 

Constitution enters into force, there should be no significant transitional problems. If 
necessary, the Institutions could easily "transform" the new FP in the first MFF by 
adopting it formally as the law establishing the MFF. It is, however, worthwhile 
mentioning that once the system of the interinstitutional agreements is replaced by the one 
of a law establishing the MFF, the Institutions will no longer be able to denounce the FP 
they have agreed on, and the ceilings and other provisions of last year of the previous 
MFF will in any event be extended until a new MFF is adopted.   

 
9. If no agreement is reached before the Constitution enters into force, the Commission will 

nevertheless have to present the proposal for the European law establishing the MFF;  
 

10. Concerning the annual budget, the procedure foreseen by art III-404 should apply in the 
event of no MFF, eventually with an ad-hoc Interinstitutional Agreement to define the 
procedure in the transitional period. The rapporteur reminds that in the case of 
impossibility to reach an agreement, article III-405 foresees the mechanism of provisional 
twelfths. 
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11. The rapporteur wishes to stress that, in any event, the results of the current negotiations 
will have a strong influence on the first European law establishing the MFF :   

 
- either they will become the new MFF,  
- or they will serve as a basis for negotiating the new MFF. 

 
The future institutional relations will be affected by the result of the current negotiations on 
the next financial perspective. 
 
A low profile agreement on the financial perspective beyond 2006 will certainly influence the 
first European law. 
 
If the next financial perspectives are not favourable to the European Parliament, they will 
remain as such under the regime of the Constitution. 
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