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1. General context 

The existence of national borders separates border communities, on an economic, social and 
cultural level, and is an obstacle to a coherent management of these areas. Up until now, national 
policies have often neglected these areas considered to be on the periphery of the national 
territory. Nevertheless, the single market and Economic and Monetary Union (EMU), along with 
the prospect of enlargement, have gradually been changing this tendency and cross-border 
cooperation has become one of the main challenges of European integration. 

Featuring among the European Union's basic objectives is the strengthening of economic, social 
and territorial cohesion through cross-border, transnational and interregional cooperation. It also 
aims to promote the integration and the balanced and harmonious development of European 
territory.

In order to achieve the objective of economic and social cohesion set out in the Treaty, Article 
159(3) of the EC Treaty provides for specific actions that have proven necessary outside the 
Funds, without prejudice to the measures decided upon within the framework of the other 
Community policies. 

With this legal basis, and in accordance with the General Regulation on the Structural Funds, the 
Community Interreg initiative was set up in 1989. It is an action programme that complements 
the Structural Funds measures to boost cross-border, transnational and interregional cooperation. 
Interreg III is the current Commmunity initiative of the European Regional Development Fund 
(ERDF) aimed at stimulating cooperation between the regions of the European Union over the 
2000-2006 period. Interreg has three strands: strand A (cross-border cooperation), strand B 
(transnational cooperation) and strand C (interregional cooperation). Strand A strives for cross-
border cooperation between neighbouring authorities and is intended to develop cross-border 
economic and social centres through joint strategies for sustainable territorial development. 
Strand B, which concerns transnational cooperation between national, regional and local 
authorities, aims to promote a higher degree of territorial integration across large
groupings of European regions, with a view to achieving sustainable, harmonious
and balanced development in the Community and better territorial integration with
candidate and other neighbouring countries. Finally, strand C focuses on interregional 
cooperation and is intended to improve the effectiveness of policies and instruments for regional 
development and cohesion through networking, particularly for regions whose development is 
lagging behind and those undergoing conversion. 

In its third report on economic and social cohesion1, the Commission proposed that, for the 
2007-2013 period, the priorities of cohesion policy should take the form of three basic 
objectives: convergence, competitiveness and cooperation. 'Territorial cooperation' is based on 
experience with the three strands of Interreg (A, B and C) and aims to promote harmonious and 
balanced development throughout the European Union, by supporting cooperation among its 
members on issues of Community importance at cross-border, transnational and interregional 
level (the so-called 'mainstream' approach). In this context, the Commission has proposed a new 
legal instrument, in the form of a European cooperation structure ('cross-border regional 
collectivity'), in order to allow Member States, regions and local authorities to address – within 

  
1 Commission communication: Third report on economic and social cohesion, COM (2004) 107 final, of 17 
February 2004.
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or outside Community programmes - the legal and administrative problems traditionally 
encountered in the management of cross-border programmes and projects. The aim will be to 
transfer to this new legal structure the capacity to act on behalf of public authorities in carrying 
out cooperation activities.

The European Parliament has always defended the importance of cross-border, transnational and 
interregional cooperation with regard to European integration1, as well as the importance of 
setting a separate objective for territorial cooperation, based on the success of the Interreg 
initiative, which has played a part in creating and reinforcing a culture of cooperation. It has also 
approved the creation of a single legal instrument to enable the Member States to manage cross-
border programmes more effectively2. 

Territorial cohesion, and no longer only economic and social cohesion, is mentioned several 
times in the draft European Constitution and is recognised as one of the objectives and one of the 
shared competences of the Union3. Article III-220 of the draft Constitution (currently Article 158 
of the EC Treaty) provides for special attention to be paid to cross-border regions, among others.

Another instrument designed to facilitate and promote mutual cross-border cooperation is the 
European Economic Interest Grouping. Endowed with legal personality recognised by 
Community law, the aim of the Grouping is to facilitate and develop its members' economic 
activities by pooling its resources, activities and skills. This will produce better results than the 
members could by acting alone.

2. Description of the proposal for a Regulation establishing a European grouping of cross-
border cooperation (EGCC) 

Given the considerable difficulties that arise when carrying out or managing cross-border, 
transnational and interregional cooperation activities, in terms of the different national laws and 
procedures, appropriate measures are needed at Community level in order to reduce these 
hindrances. 

As part of a set of new proposals for regulations to update the Funds and the structural 
instruments for the 2007-2013 period, the Commission presented a new regulation on 14 July 
2004 that allows Member States, regions and local authorities the possibility of setting up bodies 
to deal with cross-border cooperation known as the European grouping of cross-border 
cooperation (EGCC)4. The proposal for a Regulation on the EGCC is based on the approach in 
the Commission's proposal of creating a new Objective 3 (territorial cooperation). It is also based 
on the proposal for a regulation establishing general provisions for both the Structural Funds 
(ERDF and ESF) and the Cohesion Fund.  

  
1 Resolution of 16 May 1997 on cross-border and interregional cooperation (A4-161/1997, rapporteur: Mr Miller); 
Resolution of 9 June 1992 on cross-border and interregional cooperation (A3-188/92, rapporteur: Mr Cushnahan); 
Resolution of 12 March 1987 on cross-border and interregional cooperation (A2-170/86, rapporteur: Mr Poetschki).
2 Resolution of 22 April 2002 on the Commission communication concerning the third report on economic and 
social cohesion (A5-272/2004, rapporteur: Mr Hatzidakis), paragraphs 40-47.
3 Articles I-3.3, I- 14 and II-96. The articles of the draft Constitution quoted here are taken from the latest available 
version: CIG 87/04, Brussels, 6 August 2004.
4 Proposal for a Regulation of the European Parliament and of the Council establishing a European grouping of 
cross-border cooperation (EGCC), COM (2004) 496 final.
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Given that the conditions for cross-border cooperation, as stipulated by this regulation, cannot be 
effectively created by the Member States and can therefore be better achieved at Community 
level, the Community may take the necessary measures, in line with the principle of subsidiarity
enshrined in Article 5 of the Treaty. In accordance with the principle of proportionality set out in 
the same article, this regulation does not go beyond what is necessary to achieve these 
objectives, use of the EGCC being optional, and respects the constitutional order of each 
Member State.

This new legal instrument, founded on Article 159(3) of the Treaty, provides an optional 
structure for the creation of European bodies responsible for cross-border cooperation in order to 
overcome the existing obstacles. As a new instrument, it will affect the national legislation of the 
Member States. It must also be stressed that the grouping is not compulsory but simply optional, 
reflecting its cooperation ambitions: according to recital 7 of the draft regulation, 'recourse to the 
EGCC should be optional'. The bodies will be endowed with legal personality in order to be able 
to implement cross-border cooperation programmes on the basis of an agreement between its 
members, be they national, regional, local, public bodies or another type of body. This 
instrument will, therefore, make it possible to promote and facilitate cross-border cooperation 
among regional and local authorities on each side of the border and to iron out the legal and 
administrative difficulties encountered on the ground. 

One new aspect in relation to existing financial instruments is the fact that the EGCC can be 
given the task not only of implementing cross-border cooperation programmes co-financed by 
the European Union, but also of carrying out any other action with or without the Union's 
financial intervention. The general objectives of the EGCC, set out in recital 6 of the proposal for 
a Regulation (cross-border cooperation actions without financial participation by the 
Community) suggest that this may be useful, not only for structural policy objectives but for 
many other purposes. 

Other aspects of the proposal for a Regulation worthy of mention are: 

- Creation of the EGCC (Article 2): The EGCC can be made up of Member States and regional 
and local authorities and/or local public bodies. Its creation is decided at the initiative of its 
members, who can, therefore, decide to set it up as a separate legal entity or to assign the task of 
management to one of the members. 

- Competences of the EGCC (Article 3): The competences of the EGCC are established by a 
convention of European cross-border cooperation concluded among members. To this end, the 
EGCC is invested with the legal capacity accorded to legal entities by national legislation. The 
EGCC can be given the following tasks: 

• implementation of cross-border cooperation programmes co-financed by the Community, 
mainly through the Structural Funds; 

• the carrying-out of any other action of cross-border cooperation with or without Community 
financial intervention.

- Convention of European cross-border cooperation (Article 4): The EGCC is the result of a 
convention that must specify its tasks, its duration and the conditions for its dissolution. Limited 
solely to the domain of cross-border cooperation, the convention also stipulates the 
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responsibilities of each of the members towards the EGCC and towards third parties. In addition, 
it must define the law applicable to the Member States and the competent jurisdiction in the 
event of a dispute, which will be that of the Member State whose law was chosen. Finally, the 
convention is to be notified to all its members and to the Member States involved. 

- Statutes of the EGCC (Article 5): The EGCC adopts its statutes on the basis of the 
convention. The statutes must contain provisions relating to: 

• the list of its members;
• the objective and tasks of the EGCC, and its relations with members;
• the name and address;
• its organs, competencies, functioning and the number of representatives of the members on 

the organs;
• the decision-making procedure;
• the establishment of the working language or languages;
• the modalities for its functioning;
• the modalities for the members’ financial contributions and the accounting and budgetary 

rules applicable;
• the appointment of an independent financial control and external audit organisation.

- EGCC organs (Article 6): The EGCC will be represented by a director, who will act on its 
behalf. The EGCC can equip itself with an assembly, which is made up of representatives of its 
members. The statutes can provide for supplementary organs.

- EGCC budget (Article 7): The EGCC establishes an annual provisional budget, which is 
adopted by the members. In addition, it draws up an annual activity report, certified by experts 
who are independent of the members. The members are financially liable on a pro-rata basis 
according to their contribution to the budget, until the EGCC’s debts are eliminated. The 
financial liability of the Member States will not, however, be affected by the existence of the 
EGCC. 

- Publicity and entry into force (Articles 8 and 9): The convention establishing the EGCC will 
be published in the Official Journal of the European Union. As of this instant, its legal capacity 
will be recognised in each Member State. The EGCC will enter into force on 1 January 2007. 

3. Controversial points 

- Objective: According to Article 1(3) of the proposed regulation, the objective of the EGCC is 
to facilitate and promote cross-border cooperation between Member States, as well as regional 
and local authorities, with the aim of reinforcing economic, social and territorial cohesion. 
However, one question arises: What is the main objective of the instrument? There are three 
possibilities to be considered:

Ø It is a legal instrument to be used within the framework of Objective 3 of the 
Structural Funds under which Member States participating in an operational 
programme may make it responsible for managing it and confer on the programme 
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responsibilities of the managing authority and of the joint technical secretariat. In this 
context, it should be noted, that each Member State continues to assume financial
responsibility (Art. 18 of the proposal for a Regulation);

Ø It is an instrument proposed by the European Commission, being a constitutional 
proposal serving the aforementioned objectives carried out without the financial 
intervention of the Community;

Ø The third option would appear to be the setting-up of a public body fulfilling the 
aforementioned objectives carried out with or without financial intervention by the 
Community.

- Legal basis: two options: 

-
ACTIONS BASED ON ARTICLE 159(3) OF THE EC TREATY.
This article allows for specific action to be taken outside of the constraints of the Structural 
Funds, in order to achieve the objective of greater economic and social cohesion1. The action 
would need to be the subject of a separate Commission proposal and would be subject to the 
codecision procedure (Article 251) and qualified majority.

THE ALTERNATIVE LEGAL BASE WOULD BE ARTICLE 308 OF THE EC TREATY.
Article 308 permits the Community to act in order to attain one of its objectives when the Treaty 
has not provided the necessary specific powers. In such a case, the decision to act in Council 
must be unanimous. Furthermore, this also excludes the codecision procedure from applying in 
this case and - as far as procedures are concerned - would require an entirely new proposal from 
the Commission.

Problem of status: The Commission text is unclear as to whether the EGCC instrument is 
simply creating a new legal entity, which could perform only specifically identified tasks, or if it 
is establishing a public law body able to provide public services instead of its members. To this 
end, there could also possibly means be proposed as far as the very setting-up of the EGCC is 
concerned.

Membership: The role of the Member States needs clarification. It seems that either they may 
be full members of the EGCC or they are only involved in approving the convention and statute 
of the new entity. Art. 2(1) provides that Member States and/or local authorities and/or local 
public bodies may be members but there doesn't seem to be any obligation for Members State 
authorities to participate.
It is necessary to ask whether the EGCC members ought to be equivalent partners in terms of 
both powers and competences. 

The idea of 'local public bodies' is not defined at all in the proposal. In order to circumscribe the 
powers of potential public bodies, it is perhaps necessary to be more precise.

  
1 recital 1
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The meaning of 'optionality' in the new instrument: There are two possible interpretations 
of this issue. These both refer to the very desire to create an EGCC, which could be 
expressed by

either
Ø Members of the grouping 

or
Ø Member States1

Liability
Article 1(2) of the draft Regulation provides that the EGCC is invested with legal personality. 
However, Article 3(2) refers to a different notion of ‘legal capacity’. Furthermore, provisions 
contained in Article 3(2), sentence 1, – ‘EGCC acts on behalf of its members’ – and Article 7(2) 
(of members of the EGCC being financially liable in proportion to their input into its budget) 
make the entire situation even more unclear, as legal persons are usually acting on their own 
behalf. This creates substantial difficulties in identifying the status of the EGCC and of its 
members (Who is liable towards third parties? What is the nature of the liability of the EGCC 
members towards the EGCC itself?). In addition, Article 3(3), sentence 2, provides that the 
formation of the EGCC does not affect the financial responsibility of its members. Nevertheless, 
there is no indication in the wording of this provision as to what kind of responsibility is meant 
here. It also suggests that financial resources could be transferred to the EGCC only via its 
members. There could also be some doubts raised as far as legal status, applicability and the 
objectives of bestowing one of EGCC members with all the tasks of the grouping, provided for
in Art. 3(3), sentence 2, are concerned, especially in terms of competencies and liability.

4. Initial proposals 

Taking into account the principle of solidarity, the Commission's proposal and the points 
mentioned in part III of this working document, it is necessary to:

Ø clearly define the objective of the EGCC: The rapporteur shares the Commission's view 
that the EGCC instrument should be used to speed up actions under the new objective 3 
for the 2007-2013 programming period. Moreover, it therefore seems necessary for the 
Commission to present a comprehensive justification for the proposal in this respect. 

As stated above, and as supported by the Commission, whether the envisaged actions are to be 
undertaken within or without the constraints of the structural fund legislation, Article 159 should 
always be the legal basis used, as this guarantees the codecision procedure, thus ensuring 
Parliament's full participation and qualified majority in Council.

Clearly state the status of the EGCC: The rapporteur advises to understand the EGCC - as far as 
its competences are concerned - as merely a legal entity in general (i.e. not specifically a public 
body) as well as to reinforce the fact that in no case can the administrative powers be delegated 
and that the EGCC ought to be confined to performing specific tasks. Furthermore, the EGCC 
ought to exist as a legal entity (whether having legal personality or not) on the basis of already 

  
1 Com (2004) 495 (final), 14.07.2004. Art. 18
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binding acts of national legislation (e.g. law of associations). In order to achieve that, either a 
special system of EGCC registration common for all Member States or a list of legal instruments 
existing in all Member States applicable to the EGCC ought to be proposed.

Ø Clearly define the criteria of EGCC membership: The rapporteur would like to emphasise 
that combining the use of the EGCC instrument with the Structural Funds means that 
national governments are automatically in command and control of it. The Member 
States do not, therefore, have to participate directly in the new EGCC instrument. 

An additional argument to support the rapporteur's opinion is that in order to conclude 
international agreements, the Member States do not need to resort to an EU Regulation to make 
them effective.1

The rapporteur also points out that the EGCC members should be of equivalent powers and 
capacity between each other. In order to support the rapporteur's proposal, it is worth recalling 
that Article 34(4) of the Proposal for a Council Regulation laying down general provisions on the 
European Regional Development Fund, the European Social Fund and the Cohesion Fund2

stipulates that operational programmes submitted under the “European territorial cooperation” 
objective shall be drawn up by an appropriate grouping at NUTS III level. 

According to the Rapporteur, the idea of the 'local public body' referred to as a member in 
Article 2(1) should be defined restrictively in the final regulation. To this end, the Commission 
ought to put forward an appropriate amendment. 

Ø Clearly define the issue on EGCC optionality: the rapporteur is clearly in favour of both 
aforementioned interpretations.

Ø clearly define the kind and scope of liability of EGCC and of its members

The rapporteur suggests either consistent application of principles of legal personality, i.e. 
full liability of EGCC for its obligations, or restricting it only to legal capacity, with EGCC 
members being either equally or supplementary liable for its obligations. A third option 
might be acting only ‘on behalf’ of members, which, however, does not require either legal 
personality or capacity.

Ø clarify status and binding force of an EGCC Convention

This is a rather self-explanatory proposal, requiring the adoption of additional provisions in 
the draft regulation in accordance with what is to appear as the will of lawmakers.

Ø clarify competencies and liability of a member acting as an EGCC

This also seems to be self-explanatory in the above-mentioned terms.

Conclusion:

  
1 Comments of the Association of European Border Regions (AEBR) on the proposal of the European Commission for a 
regulation of the European Parliament and of the Council establishing a EGCC, Explanatory Memorandum, 06.09.2004
2 Com (2004) 492 (final), 14.07.2004.
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This proposal cannot be accepted in its present form, as it requires clearer legal definitions 
concerning the responsibility of Member States. The rapporteur considers that the proposal is too 
vague and that concrete, better defined action is required.


