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INTRODUCTION

The President has asked the Committee on Constitutional Affairs for an interpretation of 
Rule 162(2) of the Rules of Procedure (Voting by secret ballot). The point at issue is whether 
the submission of a request that the vote on certain parts of a text should be taken by secret 
ballot must automatically lead to such a vote, or whether the President and/or Parliament has 
some discretion on this matter.

Given that, in such circumstances, the Rules of Procedure offer the committee responsible the 
choice between giving an interpretation and submitting a proposal for an amendment to the 
Rules of Procedure, your rapporteur first submitted to members a working document on 
voting by secret ballot in the Member State parliaments (PE 355.714 of 5 April 2005).

The working document initially gives a survey of the views set out in the German specialist 
literature, where this topic has hitherto been dealt with in the greatest detail.

The second section of the document then gives a brief description of the arrangements in 
individual Member States.

Of the 20 Member State parliaments that replied to a survey conducted by European Centre 
for Parliamentary Research and Documentation (ECPRD) at the request of the Committee on 
Constitutional Affairs' secretariat, 10 - i.e. those in Austria, Belgium, the Czech Republic, 
Hungary, Italy, Latvia, Slovakia, Slovenia and Spain - make provision for secret ballots 
except where decisions involving persons, such as elections, appointments, etc., are 
concerned.

Conversely, the parliaments of the 10 other Member States, i.e. those in Denmark, Estonia, 
Finland, France, Germany, Greece, Lithuania, Poland, Portugal, Sweden and the United 
Kingdom, may not employ secret ballots in similar circumstances.

No information could be found for Ireland, Cyprus, Luxembourg, Malta or The Netherlands.
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I. The origins of Rule 162(2) of the Rules of Procedure

Up until the March 1973 version of the Rules of Procedure, the following wording was used:

'In the case of appointments, voting shall be by secret ballot. Only ballot papers bearing the 
names of persons who have been nominated shall be taken into account in calculating the 
number of votes cast'.

Between the January 1974 and November 1979 versions, the wording was as follows:

'In the case of appointments, voting shall be by secret ballot without prejudice to Rules 7(1), 
37(2) and 41(5), second subparagraph. Only ballot papers bearing the names of persons who 
have been nominated shall be taken into account in calculating the number of votes cast'.

It was not until well after the adoption of the Luster report in 1981 that the large number of 
changes resulting in the rule being split up into four paragraphs, as it is today, were made:

'1. In the case of appointments, voting shall be by secret ballot without prejudice to Rules 
12(1), 92(1) and 98(2) second subparagraph.

Only ballot papers bearing the names of Members who have been nominated shall be taken 
into account in calculating the number of votes cast.

2. Voting may also be by secret ballot if requested by at least one-fifth of the Members of 
Parliament. Such requests must be made before voting begins.

3. A request for a secret ballot shall take priority over a request for a vote by roll call.

4. Four Members chosen by lot shall count the votes cast in the secret ballot.

In the case of votes pursuant to paragraph 1, candidates shall not act as tellers.'

What were the circumstances of the qualitative leap forward between a provision initially 
covering only appointments and the current text which refers to 'voting' in general?

On 23 September 1980 in connection with the Luster draft report, Mrs Bonino made a 
comment explaining the meaning of the proposal for an amendment to former Rule 35(10) of 
the Rules of Procedure.

On 26 and 28 November 1980 the explanation Mrs Bonino gave in connection with the Luster 
report became an amendment adopted by 12 votes to 0, with 1 abstention. The amendment 
was incorporated into Section 1 of the 4 December 1980 version of the Rules of Procedure, in 
the form of an addition to Rule 71, which was subsequently to become Rule 162. Mrs 
Bonino's comment became the second paragraph of Rule 71 (subsequently Rule 162). Its aim 
was to protect minority interests.
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II. Background

Following the first instance in which it was implemented in plenary, on 7 July 1981, the then 
Committee on the Rules of Procedure and Petitions apparently asked the President to give his 
interpretation of the new provision. On the basis of the table of procedural issues following 
the general revision of the Rules of Procedure that was published on 1 September 19821 (the 
only source that could be found in the archives), that interpretation was that a request for a 
vote by secret ballot made by at least one-fifth of Members is automatically admissible. In the 
light of the wording used for the provision, this must be understood as follows: where the 
quorum provided for in the Rules of Procedure exists, the President must act upon the request, 
without having any discretionary power in the matter.

The next such incident occurred in plenary twenty years later, on 12 June 2002, when a 
request for a secret ballot was made in connection with the calendar of part-sessions for 2003. 
The President, Pat Cox, took the same approach, considering that the term ‘may be by secret 
ballot’ implied that the proposal should automatically be accepted if a sufficient number of 
Members requested it.

During the vote of 15 December 2004 on the Eurlings report on Turkey's progress towards 
accession, a further request for a vote by secret ballot gave rise to a lively debate in plenary. 
After referring to the precedent set in 2002, the President wound up the debate by saying:

'[...] we must proceed to a secret ballot although this issue, for future occasions, must be 
considered by Parliament’s committee responsible for issues relating to Rules of Procedure. 
[...] it is my feeling, having heard all the Members and the legal services, that according to a 
correct interpretation of the Rules of Procedure we must proceed to the secret ballot 
requested, and that is what we are going to do2'.

III. The options open to AFCO

III. A. Interpretation

Parliamentary practice and the law have always held that the president of a duly elected 
assembly should have a discretionary power over whether or not a particular vote should be 
held.

This degree of latitude would appear to be based solely on an ad hoc personal appraisal. 
Nothing more.

But might not this ability to grant a vote by secret ballot for 'voting' in general prove 
counterproductive after the event? Who would be responsible for remedying any harm caused 
by such a decision? The President? Parliament as a whole, or the one-fifth of the component 
Members of Parliament who requested such a vote, pursuant to the Rules of Procedure? Or 
both? And what would the political consequences be? There is no clear answer.

  
1 PE 80.301 of 1 September 1982.
2 Verbatim report of proceedings (CRE), 15 December 2004.
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So an initial interpretative conclusion regarding Rule 162(2) would be that the right given to 
the President to grant requests made by Members for a secret ballot to be held for 'voting' in 
general would be:

- firstly, indissociable from the President of Parliament's legitimacy;

- secondly, substantially at odds with the normal workings of a duly elected assembly, even 
though it is authorised under Parliament's Rules of Procedure.

This contradiction needs to be resolved by means of a multi-level interpretation, which is the 
only way of dealing with this specific situation.

So what multi-level solutions are open to us?

This is not an easy situation and, 24 years after the first time the presidency authorised a vote 
by secret ballot on the basis of what was to become Rule 162(2) of the Rules of Procedure, the 
are not a lot of possible interpretations and those that exist are not elastic.

A multi-level interpretation may provide a way out of this situation.

Accordingly, if we agree that the President should have a degree of latitude, which could be 
seen as a special 'prerogative', it might be wise to introduce review arrangements at the same 
time, so as to ensure that the decision taken by the President at a time he feels to be the right 
time has the support of a majority of Members.

A majority vote means acknowledging that the 'truth' is likely to be on the site of the majority; 
parliamentary tradition holds that 'Stetur sententiae majoris partis' (Let the wishes of the 
majority be adhered to).

The idea that the President's moral authority can on its own outweigh a large majority is 
contradicted by this tradition.

This is why the President has a duty to consult Parliament, because numbers take precedence, 
i.e. enjoy legality as the expressed wishes of Parliament.

In accordance with parliamentary tradition, a minority requesting the exercise of a right is not 
entitled to exert pressure, through its President, on the majority. Parliament gives the 
President its opinion. The President still has a degree of latitude as to whether or not the secret 
ballot should be authorised.

III. B. Amendment

If this combination of possible interpretations of Rule 162(2) proves unsatisfactory, there are 
two other options to be used as a last resort, namely:

- either rewriting the relevant paragraph of the Rules of Procedure.

Rewriting the second paragraph of Rule 162 would make it impossible for unwarranted 
requests to be made during debates requiring a proper focus on the matter at hand, not 
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necessarily with the aim of upholding a minority opinion;

- or getting rid of the paragraph entirely.

IV. Conclusion

Our committee should now consider, in response to the question that it has been asked, 
whether an interpretation would suffice or whether, pursuant to Rule 201(2) of the Rules of 
Procedure, an amendment should be proposed to the wording of Rule 162(2).

If an interpretation is deemed to be enough, it will be forwarded, pursuant to Rule 201(3), to 
the President, who will inform Parliament.

With this in mind, the two possible interpretations of Rule 162(2) are:

- either that the President is entitled to a degree of latitude enabling him to submit the request 
for a vote by secret ballot to Parliament for its opinion and then to decide on the matter, 
making use of his discretionary power under the Rules of Procedure;

- or that the current wording of the Rules of Procedure do not give the President any such 
latitude, and he is obliged to grant a request made in accordance with the Rules.

Our committee must choose one of these two alternatives. If neither proves satisfactory, then 
thought should be given to amending Rule 162(2).

I should like to conclude with two quotations that I feel to be relevant to this process. The first 
is from Winston Churchill, who said: 'To improve is to change; to be perfect is to change 
often'; the second, from Voltaire: 'May all men remember that they are brothers'. In terms of 
the European Parliament, these two quotations complement each other perfectly and show us 
the right way forward.
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