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The Commission proposal is designed primarily to bring greater clarity to, and more firmly 
establish, a process which has been current practice since 2001, namely scrutiny of the 
compatibility of legislation with the provisions of the Charter of Fundamental Rights. This is 
not, therefore, new ground as such, but the objective is rather to make the results of 
monitoring carried out by the Commission in the area of fundamental rights more visible to 
other institutions and citizens in general.

Such monitoring, which is to be 'systematic' and 'rigorous' - terms which call for comments to 
be made - is to be carried out in two stages: in connection with the impact assessment, which 
should include as full a picture as possible of the different impacts of the proposal on 
individual rights, and in the drawing up of the explanatory memorandum which, for certain
legislative proposals, should contain a section on the legal basis for compliance with 
fundamental rights.

Your rapporteur welcomes this Commission initiative, which is a move in the right direction, 
but wishes to draw attention to certain aspects of the chosen methodology, to which, in his 
view, a critical approach should be taken.

Rapporteur's position

The first comment to be made relates to the role given to the Commission in monitoring 
compliance with the fundamental rights enshrined in the Charter. The process envisaged by 
the Commission may be relevant and helpful but, for all that, it is a one-sided and purely 
internal process. As the British House of Lords notes in its 16th Report of Session 2005-06:
'however admirable internal regimes may be, experience […] would suggest that independent 
expertise from outside the administration may be needed to inform and, where necessary, act 
as a check on the actors during the legislative process'1. 

Your rapporteur considers that this is a persuasive argument and that one should therefore 
work towards securing a stronger role for both the European Parliament and the future 
Fundamental Rights Agency. For the European Parliament, that would specifically mean 
adapting Article 34 of its Rules of Procedure in order to provide for the Civil Liberties 
Committee to be entrusted with the task of scrutinising - as is already the practice with the 
Budgetary Committee as regards budgetary impact and the Legal Affairs Committee as 
regards legal bases - the impact on fundamental rights of new measures or provisions with 
potential implications for citizens' rights. It could be assisted in this by the new Fundamental 
Rights Agency. Although the Agency is mentioned in the Commission proposal, it is very 
unclear what role it is to be given. In your rapporteur's view, this point should be clarified.

A possibility that should also be explored, possibly by setting up a working party, is involving
national parliaments in the process of scrutinising compatibility with the Charter. The House 
of Lords comments in its abovementioned report: 'greater involvement by the European 
Parliament and by national parliaments would go a long way to address the perceived 
democratic deficit in the mechanisms promoted by the Communication'2.

The second comment to be made relates to the criteria to be used to decide whether a 

  
1 House of Lords, European Union Committee, 16th Report of Session 2005-06, 'Human Rights Proofing EU 
Legislation', 29. November 2005, par. 149.
2 House of Lords, op. cit., par. 110.
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legislative proposal should be scrutinised in relation to its compatibility with the Charter. In 
your rapporteur's view, the proposal is rather imprecise on this point. Up to now, the criterion
for including a recital on compliance with the Charter has been that the relevant legislative 
proposals or legal instruments have 'a specific link with fundamental rights'. In future, two 
criteria will apply to the Charter recital: it will be used where a legislative proposal includes 'a 
limitation of a fundamental right' which must be justified and where a legislative proposal is 
aimed at 'implementing or promoting a particular fundamental right'1.

Your rapporteur, for his part, considers that all legislative proposals should be subject to 
rigorous scrutiny. The Commission should give reasons in each individual case why it 
considers that its proposal is compatible with fundamental rights. In your rapporteur's view, 
that is the least that can be expected of 'systematic' monitoring. Monitoring should, moreover,
be carried out throughout the legislative procedure and in the context of commitology. As the 
Commission itself concedes: 'fundamental rights problems sometimes arise only with the 
detailed implementing provisions'2. Problems may, however, also arise in connection with 
amendments tabled to the original Commission proposal. Here too, your rapporteur is fully in 
agreement with the conclusion of the House of Lords, which states that 'The Commission's 
right to bring annulment proceedings is very much a last resort and its exercise may be 
complicated by political and procedural considerations'. For that reason, it is desirable that, 
during the legislative procedure, the Commission should resist any proposed amendment 
which may violate fundamental rights. As far as the legislative procedure within the European 
Parliament is concerned, your rapporteur takes the view that such an objection on the part of 
the Commission should entail the matter being referred to the Committee on Civil Liberties. 
However, the Commission should also reserve the right where necessary to withdraw its 
proposed legislation before adoption by the Council3. It should also be remarked in this 
connection that in paragraph 29 of its proposal the Commission announces that it reserves the 
right 'on the basis of a case by case political scrutiny' to initiate annulment proceedings in the 
event of an infringement of fundamental rights. In such cases legal considerations should take 
precedence over political considerations, since this constitutes one of the basic principles
underpinning legal certainty and consequently the rule of law.

A third and final comment relates to the Commission's decision not to create a specific 
category for fundamental rights in the impact assessment. The Commission has opted instead 
to incorporate fundamental rights considerations within the existing three categories, namely 
economic, social and environmental impacts. Your rapporteur vigorously opposes the 
Commission's intention. The Commission argues that 'the fundamental rights of the Charter 
are diverse and cut across all sectors'. However, in your rapporteur's view, that is precisely an 
argument in favour of creating a separate category, which would, in particular, avoid the risk 
of certain rights that do not specifically come under one of the three abovementioned 
headings being overlooked. The creation of a separate category would also assist the 
'visibility' of the Commission's efforts in relation to compliance with fundamental rights, 
which is one of the Commission's declared objectives4.

Your rapporteur would also like to see the points raised taken into account when the general 
appraisal of internal monitoring provided for in this Communication is presented to the Group 

  
1 COM (2005) 172 final, par. 22.
2 COM (2005) 172 final, par. 14.
3 House of Lords, op. cit., par. 94.
4 COM (2005) 172 final, par. 31.
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on Fundamental Rights, Anti-discrimination and Equal Opportunities in 2007.

Promoting a fundamental rights culture

At present there is no early warning system enabling the risk of a clear breach by a Member 
State of the principles laid down in Article 6(1) of the EU Treaty to be systematically 
identified. Under Article 7(1) of the EU Treaty, the Council can, 'on a reasoned proposal by 
one third of the Member States, by the European Parliament or by the Commission', 
determine that such a risk exists and call on independent persons to submit a report on the 
situation in the Member State in question. There is however no indication as to the basis on 
which such proposals might be made. In other words, the Treaty provides for a procedure for 
responding to a risk, but not for a procedure enabling such a risk to be identified in good time 
or indeed anticipated. In your rapporteur's view, this is a loophole which needs to be closed.
Its right of initiative in respect of proceedings under Article 7(1) of the EU Treaty means that 
Parliament also bears an unavoidable and independent responsibility for the creation of a 
suitable early warning system. Since one third of the Member States and the Commission also 
have the right to make proposals pursuant to Article 7(1), such an early warning system 
should be developed in close cooperation and mutual agreement. If we really wish to promote 
a 'fundamental rights culture', as the Commission states in its communication, we must have 
the necessary means to do so, if the credibility of such pledges is not to be undermined.

Your rapporteur would highlight two further aspects which should be taken into account in 
the Commission's further consideration of this matter. The Charter of Fundamental Rights 
goes significantly further than the European Convention on Human Rights in the area of 
fundamental social rights. Particular attention must therefore be paid to respect for these 'new' 
social rights, which represent the real historic 'added value' of the Charter. Against the 
background of the accession of new members and the accession negotiations currently 
underway, there are now growing calls for a monitoring procedure so that continued reforms 
in new member countries can be guaranteed. Respect for fundamental rights plays a crucial 
role in this context. Consideration should be given to involving the future Fundamental Rights 
Agency in this monitoring procedure. With a view to fostering a 'fundamental rights culture', 
it might also be asked whether adequate use has been made of the work of the network of 
fundamental rights experts, which for three years now has been drawing up annual reports on 
the fundamental rights situation in the EU on the basis of a systematic analysis of compliance 
with the various articles of the Charter; whether, in addition to their legal aspects, such reports 
would not also merit being looked at from a 'political' perspective; and what action the EP 
could take on breaches of fundamental rights identified in the report. The EP as the directly 
elected representative of European citizens must play the role of a guardian of fundamental 
rights, and it should take greater account of the precept that, 'when performing that special 
role, Parliament must exercise its powers in defending common principles, values and 
fundamental rights in a non-partisan, prudent, responsible and fair manner'1. As the 
Fundamental Rights Agency will in future be given the responsibility for drawing up annual 
reports, it would be helpful to already think about the specific use that could be made of such 
reports.

For its part, the EP might envisage amending Rules 91 and 115 of its Rules of Procedure so as 
  

1 See European Parliament resolution of 20 April 2004 on the Commission communication on Article 7 of the 
Treaty on European Union: Respect for and promotion of the values on which the Union is based (COM(2003) 
606 – C5-0594/2003 – 2003/2249(INI)). 
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to allow resolutions submitted to the plenary to also concern the situation in EU Member 
States. As the resolutions concerned are generally on urgent topics, it would be important to 
see to it that the Commission and Council have the opportunity to give an initial response. 
This would help ensure greater credibility, as it is becoming increasingly clear that it is 
difficult to separate the 'internal' and 'external' dimension of human rights.

In connection with ongoing monitoring, a further question which should be asked is what are 
the best means of achieving genuine synergy between the EU, and in particular the EP, and 
other international organisations which defend human rights. Given the experience and 
knowledge which the Council of Europe has acquired in this area, it would be desirable to 
conclude agreements pursuant to Article 300 of the EC Treaty and Articles 24 and 38 of the 
EU Treaty in order to facilitate cooperation and exchange of information, as an essential 
prerequisite for creating an effective, efficient and properly functioning Fundamental Rights 
Agency.


