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Gender equality is a fundamental right that enjoys a privileged status in EU law. As such, the 
Amsterdam Treaty expressly made it an EC task and aim to eliminate inequalities and 
promote equality between men and women in all its activities (Articles 2 and 3 EC), thereby 
requiring Member States and all European Institutions to take action in this field.

However, as showed by the 28,4 percentage points difference in employment rates between 
men and women corresponding to the year 2007 for the EU271, gender inequality in the 
labour market is still a structural problem which needs to be addressed. And doing so is of a 
paramount importance not only for the obvious reason that equality is a fundamental right, but 
also because the Lisbon European Council of March 2000 assigned the European Union the 
target of raising the employment rate of women to over 60% by 2010.

Furthermore, as the pay gap figures show - 15 % difference between the pay of men and 
women on average across the EU - the gender inequality gap needs to be closed not only in 
terms of employment rate, but also in terms of quality of employment. The International 
Trade Union Confederation 2008 report on the Global Gender Pay Gap, found that higher 
education of women does not necessarily lead to a smaller pay gap, and in some cases the gap 
actually increases with the level of education.

On the other hand, experience and research show that levels of gender equality litigation and 
complaints are very low in relation to existing inequalities. Owing to insufficient information 
and support, in a socio-economic context which still promotes their image as dispensable 
workers, women are reluctant to claim their rights.

Revising the 1976 Equal Treatment in Employment Directive

The entry into force of the Treaty of Amsterdam signalled the momentum to revise the 1976 
Directive on Equal Treatment in Employment in the light of the case law developed by the 
European Court of Justice and the new social realities.

The resulting Directive 2002/73/EC, influenced by the adoption of similar legislation in the 
field of anti-discrimination (Directives 2000/78/CE and 2000/48/CE), was decided jointly by 
the Parliament and the Council. The FEMM committee was an important player in this 
revision and took the initiative to many of the new elements which made this new Directive 
an important milestone in the struggle for gender equality. 

The revised Directive modified substantively previous legislation by incorporating the 
following elements:

- Introducing the definitions of direct and indirect discrimination and inserting the notion of 
harassment and sexual harassment in a legally binding text;

- Requiring Member States to adopt measures to mobilise enterprises for taking action in 
preventing all gender discriminatory behaviour, with special emphasis on fighting 
harassment and sexual harassment;

- Encouraging Member States to actively implement gender mainstreaming when 
                                               
1 http://ec.europa.eu/employment_social/employment_strategy/pdf/2008compendium_en.pdf
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developing and implementing laws;
- Requiring Member States to set up national governmental bodies to promote equal 

treatment of women and men ("Equality Bodies");
- Safeguarding women’s and men’s rights on their return from maternity and, in Members 

States where these rights are recognised, paternity and adoption leave;
- Requesting Member States to establish measures to foster social dialogue;
- Enhancing the role of NGOs in the promotion of equality;
- Requiring Member States to promote the adoption of equality plans by the enterprises; 
-    Requiring Member States to lay down rules on sanctions applicable to infringements and 

to take the necessary measures to ensure that they are applied. The sanctions, which may 
comprise payment of compensation to the victim, must be effective, proportionate and 
dissuasive.

Implementing the 2002 Equal Treatment in Employment Directive 

As stipulated in Article 2 of the Directive, Member States shall bring into force legal 
regulations and administrative measures necessary to comply with Directive 2002/73/EC by 
the 5th of October 2005 at the latest, or they shall ensure that management and labour 
introduce the requisite provisions by way of agreement. Member States shall take all 
necessary steps to enable them at all times to guarantee the results imposed by the Directive, 
and they shall immediately inform the Commission thereof. Furthermore, the Member States 
are to provide the Commission with all the information necessary for the Commission to 
report to the European Parliament and the Council on the application of this Directive within a 
three-year period.

Once the referred report presented, it will be crucial to assess how Member States have 
established specific instruments to implement the Directive, especially related to:

- the comprehensive transposition of the concepts of "direct discrimination", "indirect 
discrimination", "harassment" or "sexual harassment";

- the scope of the directive in order to include civil servants and self-employed persons;
- the creation of independent national governmental bodies with adequate competences and 

resources for promoting and monitoring equal treatment without discrimination based on 
sex;

- the availability of judicial procedures;
- the sanctions allow for a dissuasive and proportionate compensation for victims, which 

means that no pre-established ceilings have been installed;
- the right of organisations to engage in judicial procedures on behalf or in support of 

victims;
- the government commitment to draw up systematic strategies against discrimination 

incorporating preventative measures;
- measures under Article  2(8) with a view to ensuring full equality practice between men 

and women (i.e. positive actions);
- the establishment of monitoring procedures to observe workplace practice in terms of 

reducing sex based discrimination in employment;
- the elaboration of methods for encouraging employers to provide information on equal 

treatment for women and men at regular intervals;
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- the clarification and scope of the exclusion based on a characteristic related to sex;
- the consultation and dialogue with social partners and civil society with legitimate interest 

in contributing to the fight against discrimination on grounds of sex.

By adopting the Directive 2002/73, the European Union has provided itself with an effective 
tool to enhance national legislation on equal treatment in relation to employment, but slow or 
low quality implementation will endanger the implementation of the Lisbon strategy and the 
possibility to develop the full potential of the EU social and economic capacity.

Application and transposition of Directive 2002/73/EC and the procedures followed by 
the Commission:

So far, only Spain has transposed correctly the Directive 2002/73/EC.

1) Procedures for non-communication:

At the end of the deadline for transposition of the Directive 2002/73/EC nine Member States 
had not notify measures to transposed the Directive. Consequently the Commission launched 
infringement proceedings against all those Member States.

In May 2008 there are still open procedures against Luxembourg and Belgium. A recent 
judgement of the Court of Justice (6.03.08) confirms that Luxembourg has not fulfilled its 
obligations. 

Belgium has implemented the Directive incompletely since some regulations at regional level 
are still missing.

2) Procedures for non conformity:

Due to the complexity and novelty of the provisions of the Directive, the Commission 
detected a high number of problems in the transposition of Directive 2002/73/EC. The 
Commission thus sent letters of formal notice to 22 Member States, although it is expected 
that a large number of the grievances raised will be closed following the dialogue between the 
Commission and Member States.
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