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1. Introduction

Unfair commercial practices undermine consumer confidence in the internal market and 
constitute an important barrier to the functioning of the internal market. The Directive on
Unfair Commercial Practices (2005/29/EC) (hereafter "UCP Directive") which entered into 
force on 12 December 2007, aims at addressing this problem. By replacing the numerous 
rules in Member States with a single instrument, the UCP Directive aims at providing more 
confidence for consumers to engage in cross-border transactions and more legal certainty for 
businesses in relation to the admissibility of different commercial practices and advertising in 
the internal market. 

The directive provides a general regulatory framework for the conduct of businesses towards 
consumers in the marketplace. It applies to a spectrum of unfair practices—from internet 
scams to high pressure doorstep selling—and covers all sectors.

The UCP Directive was adopted as a maximum harmonisation directive which means that 
Member States are not allowed to deviate from its rules, i.e. they are not allowed to have more 
prescriptive or restrictive provisions than prescribed by the Directive. However, in practice it 
allows for considerable discretion for Member States in respect for implementation of specific 
provisions, namely:

 General Clause: The UCP Directive defines a number of practices which are considered as 
unfair and banned in all circumstances. However, it also allows for the Member States to 
expand the list on the basis of relatively broad criteria contained in the Directive. The new 
general clause regards a commercial practice as unfair if it is contrary to the requirements 
of professional diligence and if it materially distorts, or is likely to distort, the economic 
behaviour of the average consumer.1

 Remedies and Sanctions: Remedies and sanctions are for the national laws of Member 
States to determine. Member States have different enforcement systems in place
depending on whether they rely on strong private enforcement in which consumer groups 
play an important role (e.g. Germany), on criminal and administrative sanctions (e.g. 
France), or alternatively on self-regulation (e.g. Great Britain).

 Legal concepts: Key provisions of the UCP Directive are based on terms, such as "the 
average consumer", "professional diligence" and "invitation to purchase", which are prone 
to different interpretations by authorities and Courts in the Member States.

It is also important to point out that the UCP Directive only protects the economic interests of 
consumers from unfair commercial practices. Member States are able to introduce further 
restrictions and limitations on the basis of the protection of health and safety or for the 
reasons of taste and decency.2

Given the differences in the enforcement systems of Member States, the complexity of some 
legal concepts, multiple and extensive national rules regulating unfair commercial practices as 

                                               
1 cf. Art. 5, paragraph 2, UCP Directive
2 cf. Art. 3, paragraph 3; Recital 7, UCP Directive
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well as the Directive's broad scope of application, a proper transposition and effective 
implementation will be crucial for achieving maximum harmonisation in order to provide 
greater confidence for consumers and legal certainty for enterprises in the internal market.

2. Transposition

The deadline for transposition of the UCP Directive elapsed on June 12, 2007. Whereas in 
most Member States, the transposition process went without major difficulties, some Member 
States have still not transposed the Directive and a few Member States have incorrectly 
transposed the Directive. 

To date (16.09.2008) five countries have not notified their transposition measures to the 
Commission: Germany, Spain, Luxembourg, The Netherlands and Finland. The Commission 
launched infringement proceedings against these Member States in August 2007. 

The Commission has detected inadequate transposition in three Member States: France, 
Denmark and Sweden. Formal infringement proceedings pursuant to inadequate transposition 
have not yet been launched against these Member States. 

In addition, three cases have been referred to the ECJ. The first two cases are on the 
compatibility with the UCP Directive1 of the current Belgian legislation prohibiting bundled 
offers of products and/or services to consumers. The Opinion of the Advocate-General
regarding the first two cases is foreseen for the end of September / early October and the 
decision of the ECJ by the end of the year. The third preliminary ruling was referred to the 
ECJ by the German Bundesgerichtshof and concerns the admissibility of bundled offers. 

Implementation and Enforcement

In 2007, the Commission used for the first time the "EU-Sweep" as a new tool to check and 
enforce the implementation of consumer protection legislation. Sweep is a systematic check
that is carried out simultaneously in different Member States by national enforcement 
authorities and is co-ordinated by the European Commission under the Consumer Protection 
Co-operation Regulation (Regulation (EC) No 2006/2004) which came into force at the end of 
2006. The first sweep was carried out in September 2007 on airline websites. National 
authorities scanned hundreds of airline ticket selling websites to identify those which 
appeared to be in breach of the law. To follow-up, Member State enforcement authorities 
contacted companies asking them to make their sites compliant with the rules or clarify their 
position. More recently, in June 2008 the Commission conducted a mobile "sweep" targeting 
internet sales of ringtones and wallpapers. 

In the 2007 sweep, for 43,6% of the websites reviewed, irregularities were confirmed during 
the enforcement phase. These irregularities mainly concerned incomplete price indications (no 
taxes or fees were included in the initial quote), opt-in boxes, and fictitious pre-market or free
ticket offers.  

                                               
1 C-261/07 VTB-VAB v.n.v. Total Belgium; C-299/07 Galatea BVBA v. Sanoma Magazines Belgium NV and C
-304/08 Plus Warenhandelsgesellschaft.
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For the 2008 sweep on mobile phone services, the first findings relate to missing or 
incomplete price indications (50%  of sites checked), missing or incomplete information about 
the trader (70% of the sites checked) and the misleading presentation of information - that 
includes use of small prints and misleading use of the word "free" - (60% of the sites 
checked).

As a result of the sweeps, more detailed data about implementation problems is available from
airline websites and internet sales websites for ringtones and wallpapers. However, there is 
still very limited data covering other areas. The 2007 annual report of the European Consumer 
Centres Network provides some indication of possible areas of concern. It shows that the
largest share of complaints recorded by European Consumer Centres (22%) dealt with 
transport services, notably air passenger rights. The airline sector was followed by 
recreational and culture services (almost 12% of complaints) and then by audio-visual 
services (almost 10%). 

The Rapporteur notes that the recent efforts of the European Commission, the launching of 
the Sweeps in particular, are very welcome considering the need for better monitoring of the 
implementation of internal market legislation. However in general, data concerning the state 
of the actual implementation of internal market legislation remains insufficient. This is also to 
a large extent because monitoring of implementation and enforcement is a resource intensive 
exercise and more efficient implementation monitoring tools, such as sweeps, need to be 
developed to ensure that the benefits of the internal market can be delivered to citizens.

Cross-border Implementation Activities

The Rapporteur considers that special attention should be given to commercial practices with 
a cross-border dimension, i.e. practices where a trader is marketing consumer goods and 
services from one country (the source country) to consumers who are domiciled in another 
country (the target country). In such cases, it is much more difficult for the authorities in the 
target country to enforce remedies against traders. Furthermore, consumer authorities in the 
source country are sometimes not interested to take appropriate action against unfair 
commercial practices in the target country. Member States also devote different resources to 
enforcement activities and serious gaps emerge in the application and enforcement of the UCP 
Directive as regards cross-border marketing. It is therefore also not surprising that the results 
of the 2007 Airline Sweep indicate a 55% enforcement rate of national sites (50 out of 90) and 
a 12% enforcement rate of cross border cases 5 out of 42.

On cross-border enforcement, the Consumer Protection Cooperation Regulation exists to 
tackle obstacles Member State authorities may face in intra-community 
consumer enforcement.  The network is set up of Member State authorities bearing 
responsibility for enforcement at national level. Since the entry into force of the Regulation,
the CPC Database registered 234 information requests (investigation requests), 137 alerts and 
214 requests to take enforcement measures.1

The Consumer Protection Cooperation Network Regulation provides, under "Enforcement 
Coordination", for the financing of exchange of officials. In 2007 exchange of 4 officials was 

                                               
1 State: 04.09.2008.
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financed. 

Remedies and Sanctions

The Rapporteur points out that remedies and sanctions are an important aspect of the effective 
enforcement of the UCP Directive. According to the Directive, Member States should ensure 
that the parties concerned have legal remedies for initiating proceedings against unfair 
commercial practices,1 leaving the choice on the concrete remedy to Member States. Member 
States are asked to lay down penalties for infringements of national transposition measures 
that should be effective, proportionate and dissuasive.2

Overall, Member States retain significant discretion in how they ensure compliance, be it 
private or public law sanctions. For example, in cases of fraudulent activity, aggressive or
threatening behaviour or danger to the physical safety of consumers, Member States could 
impose criminal sanctions, but the Directive does not contain an obligation to do so. Criminal 
sanctions might effectively deter traders from engaging in such extreme practices. For 
example the UK has established as a criminal offence to engage "knowingly or recklessly" in 
unfair commercial practices.

Best Practices

The Rapporteur suggests that the Commission should be encouraged to assist and cooperate 
with the Member States on the implementation of the UCP Directive and promote best 
practices in the implementation and enforcement of the Directive. This could include 
reinforcing the exchange of enforcement personnel. Such actions would ensure better 
enforcement of the Directive and provide for more consistent enforcement amongst co-
regulators across the EU.

The correct implementation of a Directive means that individuals are made fully aware of 
their rights. The extension of consumer rights with the UCP Directive should go hand in hand 
with measures which are necessary to support the use of these rights. Awareness campaigns 
for consumers, improved levels of consumer education and training for consumer advisors 
should be considered at the Member State level. 

Selected Issues for Discussion

To start off the discussion, the Rapporteur would like to raise a few preliminary issues which 
require close consideration. Depending on how the debate evolves in Committee, these, or 
any further questions emerging from the Committee deliberations, might be the subject of 
amendments from the Rapporteur. 

 How to ensure an effective application of the UCP Directive?
 How to improve cross-border enforcement of the UCP Directive and EU consumer law in 

general?

                                               
1 Article 11 & Recital 21, UCP Directive
2 Article 13, UCP Directive
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 Which instruments are best suited to monitor the implementation of consumer protection 
legislation?
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