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III. Specific issues

§ 5. As regards the issue of 'a significant number of Member States'

Pursuant to Article 11(4) EU Treaty (n.v.), the Union citizens who support a European 
Citizens' initiative (ECI) must be nationals of a significant number of Member States. 
However, what is meant by 'a significant number' is not made clear and is instead to be laid 
down, pursuant to Article 24(1) FEU Treaty, by the legislator, who thus initially has a broad 
measure of leeway to set a figure of between two and 26 Member States. It is likely that only
the two extremes, namely that only one Member State or all 27 Member States should be 
understood to constitute 'a significant number', can be legally ruled out.

However, the term 'a significant number of Member States' must also be construed in the light 
of other Treaty provisions with a view to ruling out contradictory interpretations. For 
example, it should be borne in mind that the ban on discrimination on grounds of nationality 
represents one of the most fundamental principles underpinning the European Union's legal 
order. Within the sphere of application of Union law, therefore, the nationality of Union 
citizens should, as a matter of principle, be irrelevant. Any departure from that principle 
would require a readily comprehensible justification and should be contemplated only if 
necessary to achieve a legitimate purpose. Any completely arbitrary interpretation of what 
constitutes a 'significant' number of Member States would be at odds with these legal 
requirements. The legitimate purpose behind the stipulation that the supporters of an ECI 
should come from several different Member States is to ensure that the starting point in the 
European legislative process is not an issue which reflects the specific interests of a single 
Member State, but rather one which is sufficiently consistent with the European general 
interest. For that reason, the exclusive right to propose legislation rests, as a matter of 
principle, with the Commission.

However, pursuant to Article 76 FEU Treaty legal acts dealing with matters relating to the 
area of freedom, security and justice may also be adopted on the initiative of a quarter of the 
Member States. Accordingly, the Treaty itself gives a clue as to the number of Member States 
whose involvement would be sufficient to meet the requirement that the European general 
interest has been properly taken into account. When laying down provisions governing the 
implementation of the ECI, the legislator should take care not to contradict this interpretation.

In that connection, it should also be borne in mind that Article 76 FEU Treaty refers to the 
number of Member States whose support is required for the direct submission of a legislative 
proposal, whereas the ECI 'only' involves a request to the Commission to submit such a 
proposal. It thus concerns a stage in the legislative process which comes before that referred 
to in Article 76 FEU Treaty. The definition of 'a significant number of Member States' within 
the meaning of Article 11(4) EU Treaty (n.v.) can only be regarded as unobjectionable if it 
sets a figure which is less than one quarter of the Member States, as referred to in Article 76 
FEU Treaty.

Accordingly, when defining how many Member States constitute 'a significant number' within 
the meaning of Article 11(4) EU Treaty (n.v.) the legislator has legal and political leeway to 
choose a number between two and six Member States. Should the European Parliament, when 
laying down the conditions and procedures for the ECI, wish to send out a clear political 
message to the effect that it wishes to do nothing which would unnecessarily hamper the 
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exercise of the right to participate in an ECI, then fixing four Member States as 'a significant 
number' within the meaning of Article 11(4) EU Treaty (n.v.) would seem to be appropriate.

Admittedly, the requirement that the supporters of an ECI should be nationals of a substantial 
number of Member States makes little sense if it is not combined with a requirement 
stipulating the minimum number of supporters who must come from each of those Member 
States. Valuable guidance in this matter is provided by Article 11(4) EU Treaty itself, which, 
by setting a figure of one million Union citizens, contains an interpretation to the effect that 
1/500 of the population should be regarded as sufficiently representative. This interpretation 
should therefore also be the relevant criterion concerning representativeness of the individual 
Member States.

§ 6.  As regards other conditions governing the ECI

In addition to defining the term 'a significant number of Member States', the regulation must 
also lay down the other conditions governing the ECI. One question which arises is whether 
participation in an ECI should be made subject to other criteria in addition to that of Union 
citizenship. In particular, age could be one such criterion. However, participation in an ECI 
should not be restricted to adults. In your rapporteur's view, the regulation might contain a 
provision stipulating that all Union citizens aged at least 14 may take part in an ECI.

A further issue to be addressed by the regulation is that of whether individuals should be 
allowed to organise an ECI, or whether several persons must be involved, and, if so, whether 
those persons must choose a specific organisational form for their grouping and whether they 
must come from several Member States.

§ 7.  As regards the problem of a constitutional citizens' initiative

There is a debate going on among non-governmental organisations as to whether Article 11(4) 
EU Treaty (n.v.) also encompasses, as a matter of principle, constitutional citizens' initiatives, 
i.e. initiatives seeking to amend the Treaties themselves. However, there are legal reservations 
regarding such an interpretation.

The provisions on the ECI and on the amendment of the Treaty do not 'fit' together. An ECI 
pursuant to Article 11(4) EU Treaty (n.v.) incorporates a request to the Commission to submit 
a proposal for a Union legal act. The outcome it is seeking, therefore, is the adoption of a 
Union legal act, the right to propose which rests with the Commission. However, the normal 
Treaty amendment procedure, which comprises several stages, at no point makes provision 
for such a legal act.

As a matter of principle, the Treaties are amended by means of a treaty concluded by the 
Member States (in the form of an agreement between the representatives of the Member State 
governments, which is then ratified by the Member States). Although the Commission has the 
right to submit to the Council 'draft amendments to the Treaties', Union law draws a very 
clear distinction between 'proposals', on the one hand, and 'drafts' or 'initiatives', on the other, 
so that it is highly questionable whether such a 'draft' could be regarded as a 'proposal' within 
the meaning of Article 11(4) EU Treaty (n.v.). It is even more questionable whether 
amendments to the Treaty - to be ratified by the Member States - can be regarded as Union 
legal acts. 
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The use of one stage in the Treaty amendment procedure would seem to be equally 
problematical. Under the ordinary Treaty amendment procedure, the 'draft amendments to the 
Treaty' submitted by the Commission to the Council are forwarded by the latter to the 
European Council. The European Council can then decide to have the draft amendments 
considered by a constitutional Convention or, if appropriate, only by an Intergovernmental 
Conference and such a decision would undeniably constitute a Union legal act within the 
meaning of Article 11(4) of the EU Treaty (n.v.). Strictly speaking, however, the Commission 
has no right to make proposals in this area, since its 'draft' (even if it can be regarded as a 
'proposal') relates to the 'amendment of the Treaties', and not to the decision concerning 
consideration of the draft amendments.

Irrespective of this complex legal issue, your rapporteur has no doubt as to the political 
necessity of a European constitutional citizens' initiative. In particular against the background 
of recent developments, the European institutions should welcome citizens' ideas and 
proposals concerning the revision of the Treaties as well.

With the entry into force of the Lisbon Treaty, Parliament will also be granted the right to 
submit 'draft amendments to the Treaties'. In your rapporteur's view, consideration should 
therefore be given to the possibility of making provision for a constitutional citizens' 
initiative, analogous to the ECI pursuant to Article 11(4) EU Treaty (n.v.), but which would 
be addressed directly to Parliament. The same conditions and a similar procedure would 
apply, only the addressee would change: the European Parliament rather than the European 
Commission.


