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MARCO C.E.J. BRONCKERS 
 
Marco Bronckers (1956) received his legal education in the Netherlands (University of 
Amsterdam, law degree, 1979).  As a Rotary International Graduate Fellow he obtained a 
post-graduate degree in law in the United States (University of Michigan, LL.M. 1980). 
In 1985, he was awarded his doctorate law degree from the University of Amsterdam. 
 
He started practicing law in 1980, to begin with in Washington, D.C. Following a five 
month internship with the European Commission's Legal Service in Brussels, he returned 
to the Netherlands in 1982 where he qualified for the Dutch bar.  He moved to Brussels in 
1990, where he continued with his legal specialties: competition law and international 
trade law.  Before joining Wilmer Cutler Pickering Hale & Dorr LLP in August 2002, Mr 
Bronckers was a partner of the Dutch-Belgian firm Stibbe. 
 
In international trade law, he became the first lawyer in private practice to represent a 
government in government-to-government litigation before a GATT panel in Geneva (in 
1988). He also was the first lawyer to represent a European company in a formal 
complaint about a foreign trade measure, which ultimately led to GATT-condemnation of 
a US trade law (the Section 337 case, in 1989). Since the late 1980s he also acted in 
several trade cases outside the GATT. For instance, he represented the International 
Federation of Phonogram Industries in a European complaint against Indonesia following 
the piracy of the ‘Live Aid’ concert for famine relief in Africa, which led Indonesia to 
amend its copyright laws.  

 
With the establishment of the GATT's successor, the WTO, in 1995, Mr Bronckers has 
advised governments and industries on a variety of WTO issues, ranging from 
agricultural policy, antidumping measures, taxation, subsidies, the protection of 
intellectual property rights, postal and telecommunications services, the environment and 
biotechnology. In addition, he counsels on the classic trade instruments (antidumping, 
safeguards, cvd, GSP, import and export regulation and customs law). He has also 
litigated before WTO dispute settlement bodies, this time becoming one of the first 
private lawyers to represent governments in government-to-government litigation before 
WTO panels and the Appellate Body. For instance, he advised the Government of Chile 
in unique proceedings: parallel litigation before the International Law of the Sea Tribunal 
in Hamburg, and the WTO in Geneva, on Chile’s conservation measures regarding 
swordfish. This litigation was resolved through a provisional settlement between the 
parties in January 2001.  Most recently he appeared before WTO panels on behalf of the 
five Andean countries in the GSP dispute brought by India against the EU, and on behalf 
of the Canadian Government in the dispute on the Canadian Wheat Board brought by the 
United States against Canada. In the latter case, he also appeared before the WTO 
Appellate Body in July 2004. From 1999-2004 he served a term as one of the WTO’s five 
person Permanent Group of Experts on Subsidies. In December 2000 he was included in 
the roster of WTO panelists.  
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In competition law, Mr Bronckers has been advising European and other companies on 
M&A and commercial initiatives. For many years his practice has notably focused on the 
liberalisation of the European public utility sectors. In the early 1990s his initial foray 
was in the postal sector where, among other things, he obtained clearance of a major joint 
venture between five national postal organizations (Canada, France, Germany, The 
Netherlands, and Sweden) and the Australian private courier company TNT under the 
then newly adopted European Merger Control Regulation., which was amongst the first 
and precedent-setting cases.  He also has done a considerable amount of telecoms work, 
and acted on the opening up of the electricity markets. For instance, when his home 
jurisdiction, the Netherlands, adopted a new competition law in 1998, he successfully 
represented the complainant, Norsk Hydro, in the first case that led to a (multi-million 
euro) fine in August 1999, confirmed on appeal in May 2004.  
 
Since the mid-1990s, European competition law has been spreading into other unexplored 
areas, such as sports. Here, Mr Bronckers is representing FIFA (the world soccer 
federation). For instance, he assisted FIFA in negotiations with the European 
Commission that led to a ground-breaking agreement in March 2001 on a new regime for 
the international transfers of soccer players, and on the regulatory powers of sporting 
federations like FIFA generally. He has also represented FIFA in various national and 
European court proceedings. Most recently he successfully defended a NASDAQ-quoted 
US company accused by the European Commission of maintaining an illegal distribution 
network in the EU, including restrictions on parallel imports and on internet sales; the 
Commission dropped its complaint in early 2004. 
 
During his career as a practicing lawyer, Mr Bronckers has frequently published and 
lectured on competition law and international trade law. This led to his appointment in 
1997 as part-time professor of law at the University of Leiden, where he holds the chair 
of WTO and EU external trade relations law. In addition, he is a faculty member of the 
World Trade Institute, University of Bern.  He is a member of the Scientific Advisory 
Board at the Max Planck Institute für ausländisches öffentliches Recht und Völkerrecht in 
Heidelberg. He is also an associate editor of the JOURNAL OF INTERNATIONAL ECONOMIC 
LAW (published by Oxford University Press), member of the editorial board of LEGAL 
ISSUES OF ECONOMIC INTEGRATION (Kluwer), and a member of various professional 
bodies, such as the ILA's International Trade Law Committee, Committee C-1 of the 
International Bar Association, and the Brussels Antitrust Group. 

 
Mr Bronckers is recognized as a specialist in his areas of practice. A recent selection of 
nominations includes:  Chambers Legal Directory (The World’s Leading Lawyers 2004); 
Law Business Research (Who’s Who Legal: The International Who’s Who of Business 
Lawyers, Trade and Customs, 2004/2005); Global Counsel Handbooks (PLC 
Competition Law: The Law and Leading Lawyers Worldwide 2004/2005);  Global 
Counsel Communications Handbook 2005; European Legal Experts (A Legal Business 
Report, 2004).  In addition, he was selected as a leading WTO lawyer in the German 
legal directory JUVE Handbuch 2004/2005. He has repeatedly been nominated as one of 
the best Professionals from the Netherlands (Quote Magazine). 

 
Mr Bronckers works in Dutch, English, French and German. 
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E U R O P E A N   P A R L I A M E N T   

JOINT PUBLIC HEARING 
 

"The new REACH legislation" 
19 January 2004 

 
Professor Dr. Marco Bronckers - A WTO perspective: Imported products 

 
I am a Professor of Law at the University of Leiden, where I hold the chair of WTO and EC 
international trade law, as well as a partner in the Brussels office of Wilmer Cutler Pickering Hale and 
Dorr LLP. As a practitioner, my law firm and I have been advising a number of companies, trade 
associations and foreign interests on the implications of REACH both from an EU and a WTO law 
perspective. The implications that REACH will have on the broader international community cannot 
be underestimated. It may be worth recalling that - almost exactly a year ago from today (21 January 
2004) - the European Union notified the REACH proposal to WTO members under the Agreement 
on Technical Barriers to Trade (TBT Agreement), and that this notification attracted considerable 
interest.i In my presentation today I would like to touch upon some of the concerns that the current 
version of the REACH proposalii has raised under WTO law. I will deal with three topics: (i) review 
of substances on the basis of volumes; (ii) treatment of imported products; and (iii) treatment of 
proprietary information. 
 
Volume-based review (Article 2.2 TBT Agreement) 
REACH requires that all substances manufactured or imported into the EU in quantities totaling 
more than 1 tonne be registered. Generally, the same requirement applies for some hazardous 
substances in imported articles. This means that it is the volume of a substance which is the 
triggering factor for registration of the substance under REACH. Inevitably, under such approach 
substances which present very little or no risk to human health or the environment (e.g., due to 
minimal exposure) will also have to undergo the burdensome registration process set under REACH.  
 
Article 2.2 TBT requires all WTO members to ensure that their technical regulations “not be more 
trade-restrictive than necessary to fulfil a legitimate objective, taking account of the risks non-fulfilment would create”. 
This means that Article 2.2 TBT imposes at least two separate obligations with which REACH must 
comply. First, REACH provisions must fulfill a legitimate objective. Second, and perhaps more 
importantly for REACH, one also has to ask whether such legitimate objective cannot be achieved in 
a less trade restrictive manner. Over-reliance on volumes as a proxy for review raises questions as to 
the adequacy of the measures proposed by the EU from the perspective of Article 2.2 TBT.  
 
Treatment of imported products (Article 2.1 TBT Agreement, Article III:4 GATT) 
Both Article 2.1 TBT and Article III:4 GATT require that WTO members accord “treatment no less 
favourable than that accorded to like products of national origin” to imported like products (national treatment 
obligation). There are a number of REACH provisions that raise concern here, despite REACH 
being, at least on its face, indistinctly applicable to imported and domestic products.  
 
As just one example, Article 6.5 REACH provides that producers or importers of finished articles do 
not have to submit registration/notification data for the hazardous substances contained in those 
articles that are intended for release (or are likely to be released), provided that those substances have 
already been registered “for that use by an actor up the supply chain”. While worded neutrally, this 
provision may in practice benefit the EU producers of substances, as they will likely have complied 
with REACH registration requirements already. In contrast, producers or importers of finished 
articles relying on foreign substances may well have to assume registration responsibility under 
REACH, which is onerous.  
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Confidential business information (Articles 39.3 and 41 TRIPS) 
Another potential conflict between REACH and WTO law, in this case on the basis of the TRIPS 
Agreement, concerns the large amount of proprietary data that must be submitted by industry to the 
regulatory agencies to obtain market approval. In contrast to the wording of Article 39.3 TRIPS, 
REACH accords only a time limited protection to test studies, after which the data may be freely 
used for the registration of a substance filed by another applicant. In addition, data generated by 
testing on vertebrate animals are made subject to a stricter rule allowing mandatory sharing of those 
data, while the principles on the compensation of the data holder in such cases are underdeveloped. 
Finally, REACH considers certain information to be freely available and envisages public access to 
such information, including access over the Internet. These public access provisions raise significant 
concerns, because they may allow competitors to combine the pieces of information released under 
the different REACH provisions and gain valuable commercial information. It should also be 
pointed out that Article 41 TRIPS sets forth an independent obligation to ensure effective 
enforcement of the IP rights covered by the TRIPS Agreement.     

 
 
                                                 
i  Comments were received from Australia, Brazil, Canada, Chile, China, Cuba, Japan, Singapore, Taiwan, Thailand 
and USA, as well as from the Asia Pacific Economic Co-operation Chemical Dialogue and trade associations like the 
American Chemistry Council (ACC).   
ii  Commission Proposal for a Regulation of the European Parliament and of the Council concerning the 
Registration, Evaluation, Authorization and Restriction of Chemicals (REACH), COM (2003) 644 final. 
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