
Commission européenne, B-1049 Bruxelles – Belgique. Téléphone : (32-2) 299 11 11.
Bureau : BERL 7/358. Téléphone : ligne directe (32-2) 295 07 46. Télécopieur : (32-2) 396 59 57

European Parliament resolution on Hazardous Substances / Comitology

1. Resolution pursuant to Rule 81 of the Rules of Procedure tabled by the 
Committee on the Environment, Public Health and Food Safety

2. EP reference number : B6-0218/2005 / P6-TA-PROV(2005)0090

3. Date of adoption of the resolution : 12 April 2005

4. Subject : European Parliament resolution on the draft Commission decision 
amending the Annex to Directive 2002/95/EC of the European Parliament and of the 
Council on the restriction of the use of certain hazardous substances in electrical and 
electronic equipment (RoHS - directive) for the purposes of adapting it to technical 
progress.

5. Background of the resolution :

Before the plenary session in February 2005, the Committee on the Environment, Public 
Health and Food Safety of the European Parliament indicated that it would propose a 
resolution expressing concerns that the Commission had not complied with the 
Comitology Decision (1999/468/EC) regarding the above-mentioned draft Commission 
decision.

In the light of these concerns the Commission restarted the procedure for the draft 
Commission Decision (ab initio) giving the EP both the appropriate information and to 
ensure that the EP could exercise its right of scrutiny.

On 15 March, the above committee of the European Parliament adopted a draft motion 
for a resolution on the draft Commission decision amending the annex to the RoHS 
directive requesting the Commission to re-examine the draft decision rather than 
withdraw it as had been previously indicated.

On 16 March, the Technical Adaptation Committee (TAC) reconfirmed its positive 
opinion on the draft decision. The Commission subsequently uploaded the results of the 
vote of the TAC into the Comitology Register along with the summary record of the 
meeting and the draft measure, this time for scrutiny in accordance with Article 8 of the 
Comitology Decision.

On 12 April 2005 pursuant to Article 8 of Council decision 1999/468/EC (“Comitology” 
decision), the European Parliament adopted a Resolution claiming that the Commission 
has exceeded its powers provided by Directive 2002/95/EC and calling on the 
Commission to withdraw its draft-Decision.
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6. Analysis of the text and of Parliament’s requests :

i) The EP raised various substantive and procedural comments with the draft 
implementing measure in the recitals of the resolution:

§ Scrutiny of the stakeholder consultation by the EP had shown problems 
with the burden of proof, the non-publication of the requests for exemptions 
and the inclusion of a reference to costs (Recital M, N);

§ The Commission-financed study to assess the validity of the requests for 
exemptions revealed problems with the use of cost as a criterion for 
exemption, the use of expiry dates for the exemptions versus the review 
clause and information about the availability of substitutes (Recital O);

§ The proposed exemptions were not sufficiently motivated or lacked the 
appropriate expiry dates (Recital P).

ii) Based on these comments the resolution argues that on the basis of the limited 
information available to the EP the Commission had exceeded its implementing 
powers provided for in the Directive 2002/95/EC and calls on the Commission to 
re-examine the draft-Decision.

iii) The Resolution also confirms that the subsequent scrutiny of other comitology 
files leads the EP to believe that the non-compliance with the comitology decision 
is not an isolated case. Therefore, the EP calls on the Commission to a detailed 
assessment of all cases of non-compliance with the Comitology Decision.

7. Reply to these requests and outlook regarding the action that the 
Commission has taken or intends to take.

i) Procedure

The Commission has taken the necessary measures to address the procedural problems 
regarding the right of scrutiny etc.  The Commission restarted the procedure for the vote 
on the Draft decision on exemptions and gave the Parliament the information and the 
right of scrutiny (March 18) pursuant to Article 7(3) and 8 of Council Decision 
1999/468/EC (“comitology” decision);

ii) Limited information

The EP disagrees with the Commission on the justification of the exemptions and 
considers that its right of scrutiny has been compromised by a lack of information.

The Commission considers that it has transmitted all the relevant documents required by 
both the Comitology decision (Article 7 (3)) and the Agreement between the European 
Parliament and the Commission on procedures for implementing the Comitology 
decision in view of the autonomy of each institution and their respective roles and 
responsibilities in the Comitology process.

The Commission considers that the EP has been given sufficient information to assess 
whether the Commission was exceeding the implementing powers granted to it by 
Directive 2002/95/EC.

iii) Substantive comments
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The Commission considers that the justification for granting exemptions from the 
requirements from the RoHS directive, which is also criticised by the EP, is outside the 
scope of the EP’s scrutiny on whether it exceeded its implementing powers further to the 
Comitology Decision 1999/468/EC.  The Commission has re-examined the work 
underpinning the proposal for a draft decision.  On the basis of the available information 
(a study, a stakeholder consultation and more than one year of discussions in the 
Technical Adaptation Committee) the Commission considers that the adoption of the 
draft measure is in accordance with the provision of Directive 2002/95/EC (RoHS-
Directive).

§ Nevertheless, by way of an annex to this fiche, the Commission has drafted a 
response to the substantial aspects raised in the Resolution as indicated in the 
recitals of the resolution (parts M, N, O, P). This response is considered without 
prejudice to the outcome of the question of exceeding competence.

iv) Conclusion

Based on the above, the Commission sees, in this case, no reason to amend or withdraw 
the draft-implementing measure. In accordance with Comitology decision (Article 8) it 
will continue with the adoption.

Regarding the request in the EP resolution (par.4) “to make a detailed assessment of all 
cases of non-compliance with Decision 1999/468/EC and the [bilateral] Agreement since 
the modification of the procedures at the end of 2003”, the Commission has assessed the 
possible cases of non-compliance and responds to it by a separate Communication to 
the European Parliament which include the non-compliances of in the Environment 
sector (19 cases since 1st January 2004).
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ANNEX

Commission evaluation whether the draft decision amending the Directive 
2002/95/CE exceeds the implementing powers conferred to the Commission in the 

basic legal act (Directive 2002/95/EC)

(CMT-2005-151 and CMT-2005-642)

(B6-0218/2005)

The substantial aspects raised by the EP Resolution of 12 April 2005 (P6 TA-PROV 
(2005)0090) are in relation to:

1) The stakeholder consultation (points M – N);

2) The study on exemptions (point O);

3) Points concerning exemptions (point P):

a) specific exemption

b) all exemptions.

1) Stakeholder consultation:

• Pursuant to Article 5(2) of the directive, the Commission has launched a 
stakeholder consultation on 3 May 2004 by publishing a consultation document 
with questions on 13 proposed exemptions on the internet. The consultation 
closed on 5 July 2004. The Commission published the non-confidential responses 
on the internet and informed the Directive’s Technical Adaptation Committee 
(TAC) orally about the results of this consultation.

The Directive does not contain the term “burden of proof” at all.  Any judgement 
about available evidence rests in the end with the Member States’ experts on the 
TAC and the Commission services.

• The Directive does not require the publication of any “requests for exemptions”.

• As regards “costs considerations” in the context of the stakeholder consultation, 
the exact wording of the question to the stakeholders was: What are the costs and 
benefits and advantages and disadvantages of such substitutes?  The terms costs 
and benefits are to be intended as impacts in general that are taken into 
consideration in all our legislation. In fact, the Commission is committed to 
assess the costs of its legislation. However, no account was taken of costs in our 
proposal.
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2) Study:

• Prior to proposing the draft decision the Commission undertook a study to 
evaluate the requested exemptions, although this is not required by the Directive. 
The terms of reference for the study state clearly: “The Commission is launching 
the study to evaluate the application listed in Item 10 of the Annex and the items 
listed above based on Article 5(1)(b)” and the objective states: “This assessment 
and evaluation will cover the parameters listed in Article 5(1)(b) of the 
Directive”.

Beyond fulfilling the terms of reference, the consultant provided additional 
information related to impact on global warming, release of toxic materials, 
existence of patents that may restrict manufacturer’s options and potentially 
excessive cost increase.

The criteria that were asked for and exclusively used by the Commission are 
those set out in Article 5 (1) (b) of the RoHS Directive, which states the 
“purposes” for which amendments can be made: “exempting materials and 
components (from the substance ban)…. if their elimination or substitution is 
technically or scientifically impracticable or where the negative environmental, 
health and consumer safety impacts caused by substitution are likely to outweigh 
the environmental, health and consumer safety benefits”.

• As regards fixing expiry dates for the exemptions, the RoHS Directive provides 
in any case for a mandatory review of such expiry dates every four years in 
Article 5 (1) (c). The Commission assessment, the TAC opinion and the study do 
not show with certainty that substitution for lead in solders can take place by a 
fixed date while at the same time guaranteeing product safety and an equivalent 
life span. In fact, lead solders have many different applications in products that 
have different life time. Therefore the Commission and the TAC decided not to 
fix individual dates but instead to review the exemptions by 2010, as foreseen in 
any case by the directive.  This holds true also for exemption 7 (see point P of the 
motion).

It should be noted that concerning deadlines and phasing out of heavy metals a 
similar case exists for Directive 2000/53/EC on end of life vehicles, where the 
Commission, despite a study and the involvement of the car industry, has been 
obliged to revise fixed deadlines for exemptions for the third time in a row. This 
has resulted in tremendous confusion and legal uncertainty both for the Member 
States that have to enforce the legislation, and for industry.

• The study was one element providing input to the decision making process. The 
stakeholder consultation and the expertise of the committee were the other 
elements.  

3) Points concerning the exemptions:

a) specific exemptions:

• The exemption n. 8. “Cadmium plating except for applications banned under 
Directive 91/338/EEC (1) amending Directive 76/769/EEC (2) relating to 
restrictions on the marketing and use of certain dangerous substances and 
preparations” was reworded into “Cadmium and its compounds in electrical 



6

contacts and cadmium plating except for applications banned under Directive 
91/338/EEC (1) amending Directive 76/769/EEC (2) relating to restrictions on 
the marketing and use of certain dangerous substances and preparations.” This 
exemption was “reworded” in order to bring clarity on the scope of the 
exemption. The exemption still concerns cadmium in electrical contacts. Neither 
the application nor the heavy metal have changed. As this rewording concerned 
an existing exemption and thus no additional application or substance was added, 
the Commission did not analyse whether or not this exemption is still needed nor 
was this done for the other existing exemptions listed in the directive. Such an 
assessment will be part of the mandatory revision every four years provided for in 
the Directive.

• On the numbering of item 10, item 10 of the current Annex is being replaced by 
specific exemptions.  The review clause of the current item 10 is renumbered as 
item 15.  The substance of this review clause has not been changed.

b) all exemptions:

• Concerning the availability of substitutes, the directive says that exemptions can 
be granted if the substitution is technically or scientifically “impracticable”. It 
might be that a company can have developed substitutes, however, the 
Commission services and the Member States have to judge whether the 
substitutes are ready for use (e.g. existence of technical problems, test series 
done, safety aspects considered) and can indeed be used for the same 
applications, providing the same level of reliability and safety.

• Concerning the scope and justification of different exemptions, a study, a 
stakeholder consultation and more than 1 year of discussions in the Technical 
Adaptation Committee were the basis for this decision.

• It is difficult to see why and how these discussions especially in the TAC can be 
described as “unsubstantiated” and “unquantified technical discussions”.
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