
15 December 2008

Dear Chairman Libicki,

Subject: Petitions 470/2001, 813/2001, 846/2001, 921/2001, 957/2001, 961/2001, 

139/2002, 577/2002, 915/2002 & 1118/2002 concerning confiscation of excise goods 

and vehicles

1. I am writing regarding a number of outstanding petitions concerning the 

subject matter above. I understand that these petitions have been open for some 

time pending the outcome of the 2001 infraction proceedings which, as you may be 

aware, were concluded in 2006. I hope that the following information will enable the 

committee to consider closing these petitions. 

2. I would like to start by reiterating that the UK fully supports the principle of 

unrestricted cross-border shopping for own use within the Single Market.  In this letter 

I hope to reassure you that the related UK policies and procedures (set out below) 

are proportionate, lawful and necessary. In addition, my authorities have reviewed 

each case thoroughly using the information supplied, and, where appropriate, I have 

included specific case details in Annex B to this letter. You will appreciate that for 

those cases where our national courts have issued a judgement, my authorities 

cannot unilaterally overturn the rulings or reconsider the case.

3. It may be helpful to set in context the relevant UK policies, the 2006 review of 

UK policies and the UK appeals process. Further details of the UK appeals process 

are contained in Annex A to this letter.
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The UK’s policies

4. Whilst fully supporting the principles of the Single Market, the UK is also 

committed to ensuring a level playing field for all legitimate businesses, and in 

implementing the provisions of Directive 92/12 EC my authorities try to deal fairly with 

those who seek to abuse those rights by bringing excise goods into the UK for a 

commercial purpose without first paying the taxes lawfully due. Additionally my 

authorities hold firmly to the principle that individuals have rights as well as 

responsibilities and to that end the UK has a comprehensive, free and easily 

accessible appeals process.  Details of the process are set out in Annex A to this 

letter.

5. Evasion of tax creates distortions of competition which the Directive seeks to 

address by imposing obligations on Member States’ authorities to distinguish 

between excise goods intended for own use and those intended for commercial use. 

Article 9(1) provides that where goods are held for a commercial purpose then excise 

duty is due in the Member State where they are held for that purpose.  To aid 

authorities in determining whether goods are intended for a commercial purpose, 

Article 9(2) provides a list of factors which must be taken in to account. This is further 

clarified by the Council Minute Statement to Article 8 which states; “The Council and 

the Commission state that the concept of “own use” in the case of private individuals 

covers their own requirements as well as those of their families, where appropriate”.

The 2006 review of UK Policies 

6. My authorities believe that current UK policies are reasonable and lawful. 

During Commission infringement proceedings in 2001-2006 they worked closely with 

Commission officials and, in order to satisfy the Commission’s concerns, made 

amendments to UK procedures. Of particular relevance here were the changes in 

relation to first-time, non-aggravated not-for-profit cases. During this review my 

authorities and the Commission considered a wide range of issues including:

 Customs officials’ powers to stop and search intra-Community travellers; 

 the determination of whether goods are held for a commercial purpose; and 



 the sanctions applied (particularly in respect of the seizure and restoration of 

goods and vehicles) to those who seek to evade taxes due on excise goods 

brought into the UK for a commercial purpose. 

7. The specific revisions made during the infringement proceedings were in 

relation to:

 how the UK distinguishes whether excise goods are being brought into the UK for 

own use of the traveller or for a commercial purpose, in particular making clear 

the burden of proving goods that are held for a commercial purpose rests with the 

tax authorities;  

 sanctions applicable to first time, small scale cases of excise goods bought for 

sale for profit ; 

 the guide levels applied in the UK (referred to in Article 9(2)(a) of Directive 

92/12/EC), which were changed for cigarettes from 800 to 3200, and for smoking 

tobacco from 1kg to 3 kg;

 sanctions applicable to first time, non aggravated cases of excise goods brought 

for reimbursement at cost price and; 

 sanctions applicable to first time, non-aggravated postal importations.

At that time the new policies were communicated both to operational staff and to staff 

at the very highest level.

8. The Commission confirmed that Member States have an obligation to 

undertake checks so that the freedoms of the Single Market are not abused. The 

Commission also confirmed that sanctions may be applied provided these are 

reasonable, proportionate and in accordance with EU law.  The Commission was 

satisfied with the lawfulness of the procedures which the UK uses to distinguish those 

who are bringing excise goods into the UK other than for their own use, and of the 

sanctions applied to those who do so with a view to illegally profiting from these 

actions.  The sanctions applied in those cases can be briefly summarised as 

forfeiture of the goods involved, together with any vehicle used to transport them. 



The seizure process and UK appeals process 

9. My authorities believe it is important that individuals are made fully aware of 

their rights as well as their responsibilities. To this end they make it very clear on the 

official website, in prominent posters at all major ports and in free public notices that 

travellers are entitled to bring into the UK for their own use, excise goods that have 

been acquired tax paid in another Member State.  The information provided also very 

clearly sets out that, if excise goods are brought into the UK for a commercial 

purpose (including for reimbursement at cost price) without payment of duties, 

sanctions may be applied, which can include forfeiture of the goods and any vehicle 

used to transport them. In such cases travellers are given free written advice about 

their rights of appeal and how to exercise them. Details of the appeals system are 

laid out in Annex A to this letter. 

The Petitions

10. All these cases relate to the UK’s policy prior to the 2006 changes in UK 

procedures. However, none appear to be examples of where the Commission 
expressed concerns in relation to UK’s sanctions procedures. Therefore we 

believe that questions raised by the petitioners about the UK’s policy at the time have 

already been dealt with during the infraction proceedings

11. It appears the Petitions of Mr vvv, Mr www, Mr xxx, Mr yyy and Mrs zzz (*)

relate solely to the UK’s policies and procedures which the Commission did not argue 

were disproportionate or unlawful. In the circumstances we do not propose to 

comment further on those cases except in respect of Mr xxx, who raised a further 

question regarding the cost of goods liable to excise duty in the UK.   Case specific 

comments are included at Annex B. 
((*) the Secretariat has removed the names of the individuals concerned in order to respect their 

privacy)

Conclusion.

12. Both UK citizens and the UK Government value cross-border shopping as a 

key benefit of the Single Market and my authorities are determined to ensure a level 



playing field for all by ensuring payment of taxes where rightfully due.  In doing so we 

respect the rights of individuals and take seriously requests for appeals. This is 

evidenced in the comprehensive and easily accessible appeals system with recourse 

to Independent Courts, Tribunal and Adjudicators. The documents supplied show at 

least some of the Petitioners took that opportunity. After carefully considering the 

individual cases, my authorities are content that none of these petitions raise any 

new issues for the UK and do not propose to reconsider any of those cases or to 

amend policies or procedures. Whilst this decision may not be to the satisfaction of 

the petitioners concerned, I hope this letter has set out clearly to the Committee’s 

satisfaction the processes the UK has in place. In light of this I hope your committee 

will agree that the UK has satisfactorily addressed the concerns raised by the 

petitioners and will therefore decide to close these petitions.

I remain at your committee’s disposal should you require any further information.  

Yours sincerely,

Clare Sheehan
Second Secretary (Customs and Indirect Taxation) 



Annex A 

The UK Appeals system

Anyone who has goods or a vehicle seized by the UK authorities has the right to:

 appeal against the legality of the seizure; 

 ask for the return (‘restoration’) of the seized items; 

 appeal against the terms of restoration; and 

 challenge the conduct of officers.  

At the time of seizure, a Notice is provided setting out full details of individuals’ rights 

and the appeals process. To make the appeals process accessible to all, the Notice 

contains details of where free, independent advice is available and also provides 

optional template letters for making different types of appeals. Travellers are also 

able to make use (by telephone or written enquiry) of a free National Advice Service 

to clarify any procedural issues. 

Legality of seizure 
Individuals have one calendar month from the date of a seizure to send notice of an 

appeal against the legality of the seizure to the UK authorities, who will then initiate 

proceedings in the local Courts on their behalf. The Courts rule on whether the goods 

were held for a commercial purpose and whether the seized items should be 

forfeited. An Appellant may withdraw their appeal at any stage before the case 

reaches the Courts. As these are not criminal proceedings, there is no risk of a 

criminal record. In all cases the burden of proving that goods were held for a 

commercial purpose lies with the UK authorities.

Subsequent appeals to a Higher Court: Appellants have 21 days following the Court’s 

decision to lodge an appeal with a Higher Court.  Permission to appeal out of time 

(i.e. beyond the 21 day period) is at the Court’s discretion. In such cases, the Court 

will balance the need for legal certainty against the specific circumstances – for 



example, the passage of time since the original decision and whether the interests of 

the parties to the case may be prejudiced by a belated appeal.  

Restoration

Individuals may apply to HMRC for the restoration of seized items, regardless of 

whether they choose to appeal against the legality of the seizure.  If dissatisfied with 

the decision on restoration, they may ask for it to be reconsidered by a specialist 

HMRC Review Officer who has had no involvement in the seizure. If still dissatisfied, 

they may appeal to the independent VAT and Duties Tribunal. Appeals to the 

Tribunal must be made within 30 days of the date of the Review Officer’s decision.  

The Tribunal has the discretion to consider belated appeals. 

Rights to challenge the conduct of officers  

Individuals who wish to complain about the conduct of individual officers have a right 

to request a review by the UK authorities’ complaints units. If dissatisfied with the 

outcome, individuals have the right to request a review by a senior official within the 

complaints unit.  If still not satisfied, individuals can ask for a review by an 

Adjudicator, who is independent of the tax authorities. Ultimately there is recourse to 

seek a review by the UK`s Parliamentary Ombudsman.  Each review will be free, fair 

and unbiased.

Legal representation
It is important to point out that appellants may, and often do, represent themselves in 

proceedings before the Courts and the VAT and Duties Tribunal, so it is not 

necessary to incur legal costs. In such circumstances, the Courts and Tribunal make 

appropriate allowances for the lack of legal experience and expertise of appellants.  



Annex B

The Specific Petitioners  (*)

Mrs uuu

The correspondence supplied suggests the vehicle was seized as it was used to 

transport excise goods liable to forfeiture - just under 6 Kg of hand rolling tobacco 

(HRT), 2400 cigarettes and some alcohol.  There are indications that Mrs uuu had 

misled the Customs officer about the frequency of travel (Customs’ letter of 20 March 

2002 states Mrs uuu had travelled at least 33 times in the previous 8 months).  That 

letter explained that as no appeal against forfeiture had been received the goods 

were condemned as forfeit.  The letter also gave details of rights of appeal to a 

Tribunal against the refusal to restore the car.  If this was not taken up then, as 

explained above, Mrs uuu may seek the Tribunal’s permission for an ‘out of time’ 

appeal.  However, given the passage of time since the original seizure, the Tribunal 

may refuse to agree to hear the appeal on the basis that the delay could prejudice 

the interests of the parties at the hearing.  

Mr vvv
From the details provided it would appear that Mr vvv’s goods were seized as UK tax 

officials concluded they were held for a commercial purpose and not for own use.  

The conclusion of the Commission infringement proceedings confirms as 

proportionate and lawful the forfeiture of a vehicle in certain circumstances and 

where it is used to carry goods held for a commercial purpose. We have no indication 

whether Mr vvv exercised his rights of appeal or not.  If he did not appeal he is out of 

time to apply.  If he had appealed and lost, he could consider seeking permission to 

appeal out of time to a higher Court 

__________________
((*) the Secretariat has removed the names of the individuals concerned in order to respect their

privacy)



Mr Www

This petitioner complains about the UK’s policies of checks on travellers arriving in 

the UK, which, as explained, were thoroughly investigated by the Commission who 

confirmed Member States are obliged to undertake checks to ensure the freedoms of 

the Single Market are not abused and are entitled to apply sanctions provided they 

are proportionate.  The petitioner also complains about the cost of fuel, alcohol, 

cigarettes in the UK and the abolition of duty free sales.  We fully respect Mr Www’s 

right to express his personal opinions on these issues and your Committee’s right to 

discuss these issues, should you see fit. However, my authorities do not wish to 

comment on the substance of these claims given our belief that such issues are 

inextricably linked to taxation policy. 

Mr xxx
From the information provided it is clear the beer was seized as Customs believed 

they had evidence the beer was not for own use, but for a commercial purpose.  The 

vehicle would have been seized as it was carrying goods liable for forfeiture.  Mr xxx

would have been given the rights of appeal in accordance with our normal 

procedures.  If he failed to appeal against the decision to refuse restoration of his car 

he can seek permission from the Tribunal for an out of time appeal, but for the 

reasons set out above the Tribunal may refuse permission 

Mrs yyy

From the information supplied it would appear the petitioner exercised her right to 

challenge the forfeiture of the goods and the vehicle through the Courts and / or 

Tribunal but was unsuccessful. As you will appreciate, my Authorities are not able to 

overturn a ruling made by the UK’s Courts/Tribunal system. However Mrs yyy could, 

if she wishes, seek permission to appeal out of time, but as explained above this may 

be refused 

Mr zzz

The documents supplied show that Mr zzz appealed to the Court against seizure of 

his goods. If he remains dissatisfied with the Courts decision he could seek 



permission to appeal out of time, but again, as explained above permission may be 

refused because the passage of time. 
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