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1 A defined benefit (DB) plan promises the participant a specific monthly benefit at retirement and may state 
this as an exact amount. Monthly benefits could also be calculated through a formula that considers a 
participant's salary and service. It is (entirely or partly) an employer-sponsored plan with investment risk and 
portfolio management entirely under the control of the company. Unlike defined contribution plans, the 
participant is not required to make investment decisions. There are restrictions on when and how you can 
withdraw these funds without penalties. It is different from many pension funds whose payout is somewhat 
dependent on the return of the invested funds. The payouts made to retiring employees participating in this 
defined-benefit plan are determined by factors such as salary history and the duration of employment. A 
defined contribution (DC) plan can provide an individual account for each participant to which a certain 
amount or percentage of money is set aside each year for the benefit of the employee. The benefits are based on 
the amount contributed and are also affected by income, expenses, gains and loses. There are restrictions as to 
when and how you can withdraw these funds without penalties. There is no way to know how much the plan 
will ultimately give the employee upon retiring. The amount contributed is fixed, but the benefit is not. It can 
also include employee stock ownership plans and profit sharing plans. In recent years, we have seen the 
emergence of collective DC schemes.

SHORT JUSTIFICATION

The proposal of a directive on improving portability of supplementary pension rights 
(2005/214 (COD) seeks to remove obstacles to the freedom of movement for workers within 
the EU as well as to secure their right to occupational mobility on both national and cross 
border level as to ensure a better functioning European employment market.

Background
According to the labour force survey of 2003 (Eurostat, European Commission), 8.2% of the 
EU’s total employed labour force had moved to another job after one year (with Denmark and 
the UK taking the lead with 13%, and Sweden and Greece at the bottom with 5%). On 
average, workers in the EU stay in the same job for 10.6 years, compared to 6.7 years in the 
US. As regards the geographical mobility, only 1.5% of EU-25 citizens lives and works in a 
Member State different from their country of origin. 7.2% of EU citizens change their place of 
residence every year, of which 15% is due to a change in job, while in the US 16.2% of their 
citizens move home each year, of which 17% for occupational reasons.

Current Legal Framework
The only existing legislation regulating this field is Directive 98/49/EEC. It safeguards 
supplementary pension rights of employed and self-employed persons moving within the EU. 
Its scope is however limited, failing to ensure transferability of supplementary pensions as well 
as flexibility as regards to the conditions of acquisition. On the other hand, Regulation 1408/71 
sets coordination rules for pension rights under statutory schemes (covering also self-
employed), but does not regulate supplementary schemes.
Proposal for a directive
The proposal covers all supplementary pension schemes that are based on an employment 
relationship with the exception of statutory schemes that fall under the Regulation 1408/71, 
such as the French AGIRC/ARRCO scheme. The proposal does not define defined benefit and 
defined contribution schemes1. Although the structure of pension schemes, especially the 
defined contribution ones, has been changing according to developments in the market, some 
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general principles as well as problems of portability due to differences between the schemes 
should have been described.

In terms of acquisition rights, the proposal puts into place ceilings on acquisition conditions 
so as to enable mobile workers to build up sufficient supplementary pension rights throughout 
their career. Despite the fact that national rules differ, the vesting periods (after which 
members of the scheme obtain acquired rights) cannot be longer than two years provided the 
minimum age for the acquisition has been attained which is set at 21 years. In addition, the 
waiting period before an employee can become a member of the pension scheme must not be 
longer than one year (subject to having attained a minimum age). It should be stressed that the 
low limits for vesting periods, and waiting periods for acquisition of pension rights introduced 
in the proposal, while possibly improving mobility may also result in higher costs for all 
members of the scheme.

The directive introduces the concept of "fair adjustment" of dormant pension rights. The 
concept is unclear about whether this term refers to re-evaluation, indexation etc although 
recital 7 refers to indexation or inflation. However, the concept of “not penalising” the 
outgoing worker requires more clarity. Also in this provision, in order to avoid excessive 
administration costs stemming from the management of a large number of low-value dormant 
rights, the proposal allows for the transfer or payment of a capital sum representing the 
acquired rights, as long as they do not exceed a threshold set by the Member State concerned.
Moreover, since supplementary pension schemes are set up voluntarily by employers, it is 
legally impossible to force the new employer to take on transferred rights if for example it does 
not have an occupational pension scheme or if its scheme is closed for new members

In terms of transfer rights, workers will be able to either maintain their rights in a former 
scheme (unless these are so low that this would lead to excessive administrative costs) or 
transfer them to another scheme. However, the Member States will have an option to exclude 
unfunded schemes (such as pay-as-you-go or support relief funds) from this transfer 
requirement so as to preserve their financial sustainability. This provision will be reviewed no 
later than by 1 July 2018 and Member States must notify the Commission of the measures 
adopted or planned with a view to improving transferability of rights from the scheme 
concerned. In some Member States, unfunded public sector schemes already have specific 
transfer arrangements which do not require the payment of a capital sum. These arrangements 
should be supported by the Directive rather than exempted as there is no rationale for requiring 
these arrangements to change. Regarding the concept of transfer, it is important to differentiate 
between the concept of "transfer of rights" (Article 6) and the concept of "transfer of capital" 
as it is used in Article 3 (j). The proposal of a directive is not consistent in the use of these 
concepts. In practice the workers simply take the capital out of the old scheme (transfer-out) 
and put it into the new scheme according to the rules of the new scheme (transfer-in). It is 
impossible to oblige the new scheme to guarantee the same level of rights. Finally, the proposal
does not address the issue of transfers from schemes which are temporarily under-funded and 
where a transfer payment from the scheme could adversely affect the rights of the remaining 
members.
In terms of disclosure, the proposal calls for measures in addition to information requirements 
defined in Article 11 of the occupational pension funds’ directive (2003/41/EC). Article 11 of 
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IORP foresees for the members and beneficiaries of a pension scheme to receive the 
information on annual accounts and reports, on investment policy principles of the pension 
fund as well as on arrangements relating to the transfer or payment of benefits when due. 
Article 7 of the new proposal however, regards this provision as insufficient and sets a 
requirement for a manager of the supplementary pension scheme to inform every outgoing 
worker, being a member of the scheme or not, of the consequences of termination of 
employment for his/hers supplementary pension rights. It is however possible that such 
provision may also incur unnecessary costs for the management of a pension scheme.

The proposal does not address the supervisory issues. Problematic is especially the question 
of defining the competent supervisory authority or cooperation mechanisms between 
supervisory authorities in one member state (usually financial supervisor regulating pension 
funds and social affairs/labour ministry overseeing pensions in general) as well as across the 
EU.
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2 Not yet published in OJ.

AMENDMENTS

The Committee on Economic and Monetary Affairs calls on the Committee on Employment 
and Social Affairs, as the committee responsible, to incorporate the following amendments in 
its report:

Text proposed by the Commission2 Amendments by Parliament

Amendment 1
Recital 11 a (new)

(11a) To avoid inconsistent transposition, 
supervisory authorities should ensure their 
cooperation within as well as between the 
Member States.

Justification

Problematic is the question of defining the competent supervisory authority or cooperation 
mechanisms between supervisory authorities in one member state (usually financial 
supervisor regulating pension funds and social affairs/labour ministry overseeing pensions in 
general) as well as across the EU.

Amendment 2
Recital 14 a (new)

(14a) The Commission should conduct a 
cost-benefit analysis 5 years after the entry 
into force of this Directive, assessing its 
impact on the number of employers willing 
to offer pension schemes.

Justification

It is important that this Directive does not result in a reduction in the number of employers 
willing to offer pension schemes.

Amendment 3
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Article 1

The aim of this Directive is to facilitate the 
exercise of the right of workers to freedom 
of movement and of the right to
occupational mobility within the same 
Member State, by reducing the obstacles 
created by certain rules governing 
supplementary pension schemes in the 
Member States.

The aim of this Directive is to facilitate the 
exercise of the right of workers to freedom 
of movement and to facilitate occupational 
mobility within the same Member State, by 
reducing the obstacles created by certain 
rules governing supplementary pension 
schemes in the Member States.

Justification

There is no "right" enshrined in the Treaty to occupational mobility within a Member State.

Amendment 4
Article 2, paragraph 1 a (new)

Self-employed persons do not fall within 
the scope of this Directive, being 
sufficiently covered by Regulation (EEC) 
No 1408/71.

Justification

See justification to Article 3, point (b).

Amendment 5
Article 3, point (b)

(b) “supplementary pension scheme” means 
any occupational scheme established in 
conformity with national legislation and 
practice, such as a group insurance contract, 
a pay-as-you-go scheme agreed by one or 
more branches or sectors, a funded scheme 
or a pension promise backed by book 
reserves, or any collective or other 
comparable arrangement intended to provide 
a supplementary pension for employed or 
self-employed persons;

(b) “supplementary pension scheme” means 
any occupational scheme established in 
conformity with national legislation and 
practice, such as a group insurance contract, 
a pay-as-you-go scheme agreed by one or 
more branches or sectors, a funded scheme 
or a pension promise backed by book 
reserves, or any collective or other 
comparable arrangement intended to provide 
a supplementary pension for employed 
persons;

Justification

It needs to be noted that self-employed workers are not covered by this Directive. The 
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European Commission has already covered pension provisions for self-employed persons 
under Regulation 1408/71 and to include them in this Directive would require the 
introduction of a third legal base.

Amendment 6
Article 3, point (c)

(c) “scheme members” means those persons 
whose occupation entitles them or is likely 
to entitle them to a supplementary pension in 
accordance with the provisions of a
supplementary pension scheme;

(c) “active scheme members” means those 
persons who have been granted 
membership under the rules of the scheme 
and whose current employment 
relationship entitles them or after the 
fulfilment of vesting requirements will 
entitle them to a supplementary pension in 
accordance with the provisions of that 
supplementary pension scheme;

Justification

The purpose of this amendment is to make clear that pensioners and deferred beneficiaries 
are not included in this definition. This Directive is not aimed at pensioners and deferred 
beneficiaries are separately defined.  The amendment clarifies also that an active member is 
a worker who has been admitted to membership of a scheme whether or not they have passed 
any vesting period.  Otherwise the definition might be construed as including workers, who 
are in a waiting period for access to the scheme, and that is not the intention.

Amendment 7
Article 3, point (d)

(d) “pension rights” means any benefits to 
which scheme members and others holding 
entitlement are entitled under the rules of a 
supplementary pension scheme and, where 
applicable, under national legislation;

(d) “vested pension rights” means any 
entitlement to supplementary pensions 
obtained after the fulfilment of the 
conditions required by the rules of a 
supplementary pension scheme and, where 
applicable, under national legislation;

Justification

Under supplementary pension schemes members only have rights on leaving a scheme (other 
than on retirement) once any vesting period has been fulfilled. Once rights have vested, then 
a member who leaves the scheme is entitled to have those rights preserved in the scheme, or, 
subject to some restrictions, to transfer those rights. This amended definition is designed to 
clarify that a member only acquires such rights once they have fulfilled the vesting 
requirements. Also the term “benefits” has been replaced by the term “supplementary 
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pension as this is already defined.

Amendment 8
Article 3, point (e a) (new)

(ea) "retirement", including early 
retirement, means when pensions benefits 
are claimed; termination of employment
does not include retirement;

Justification

Termination of employment should not include retirement and retirement should be defined as 
the period when pension benefits are claimed. It also accounts for members who are paid a 
pension for reasons other than retirement.  For example, a person may receive a disability 
pension.

Amendment 9
Article 3, point (f)

(f) “outgoing worker” means a worker who, 
before becoming eligible for a pension, 
leaves an employment relationship through 
which he has acquired pension rights or 
could have acquired such rights by 
remaining in that employment relationship;

(f) “outgoing worker” means an active
scheme member whose current employment 
relationship terminates;

Justification

This amendment is to clarify that not all workers are members of pension schemes and 
therefore it is better that the term worker is replaced by the term “active scheme member”
which is defined. Also, the phrase “before becoming eligible for a pension” could be 
misleading as a person is only eligible for a pension at retirement or the occurance of 
another contingency giving rise to a pension, such as disability. This amendment therefore 
clarifies that an outgoing worker is an active scheme member whose current employment 
terminates otherwise than when pension benefits are claimed.

Amendment 10
Article 3, point (h)
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(h) “deferred beneficiary” means any former 
scheme member whose pension rights 
remain dormant under the supplementary 
pension scheme until the eligibility 
requirements for receipt of a supplementary 
pension have been met;

(h) “deferred beneficiary” means any person 
who has vested pension rights in a 
supplementary pension scheme, but is no 
longer an active member of that scheme 
and is not yet in receipt of a supplementary 
pension from the scheme;

Justification

This defintion characterises deferred beneficiaries as “former scheme members”. In fact 
deferred members are still members of the scheme but are not “active” scheme members. This 
new defintion defines such beneficiaries more concisely.

Amendment 11
Article 3, point (i)

(i) “dormant pension rights” means pension 
rights retained under the scheme under which 
they have been acquired by a deferred 
beneficiary who will receive a pension 
through this supplementary scheme once 
the eligibility
requirements have been met;

(i) “dormant pension rights” means vested
pension rights retained under the scheme 
under which they have accrued by a deferred 
beneficiary;

Justification

The second part of this definition is superfluos and might therefore give rise to confusion.

Amendment 12
Article 3, point (j)

(j) “transfer” means the payment by a 
supplementary pension scheme of a capital 
sum representing all or part of the pension 
rights acquired under the scheme, with the 
possibility of transferring this sum to a new 
supplementary pension scheme or another 
financial institution which provides pension 
rights. 

(j) “transfer” means the payment by a 
supplementary pension scheme of a capital 
sum representing all of the pension rights 
acquired under the scheme, with the 
possibility of transferring this sum to a new 
supplementary pension scheme or another 
financial institution which provides pension 
rights. 

Justification

Directive needs to be consistent in use of terms such as "transfer of capital" and "transfer of 
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rights". In practice workers simply take the capital out of the old scheme (transfer-out) and 
put the capital into the new scheme according to the rules of the new scheme (transfer-in). It 
is impossible to oblige the new scheme to guarantee the same level of rights.

Amendment 13
Article 4, introductory part

The Member States shall take all necessary 
steps to ensure that:

The Member States shall take all necessary 
steps to ensure that if a supplementary 
pension scheme is established and a 
worker’s employment relationship will 
entitle him to join the scheme:

Justification

Article 4, could be read to require Member States to give workers access to a supplementary
pension scheme. For example, the introductory text taken together with paragraph (c) would 
read “The Member States shall take all necessary steps to ensure that a worker may join a 
supplementary pension scheme after a maximum period of employment of one year. This is 
not the intent of the draft Directive and such an interpretation would undermine the voluntary 
nature of pension provision in many Member States. This amendment makes it clear that the 
Article only applies where a scheme exists and the worker would have an entitlement to join 
the scheme (an employer may have a number of schemes for different categories of worker).

Amendment 14
Article 4, point (a)

(a) where pension rights have not yet been 
acquired when employment is terminated, all 
the contributions paid by, or on behalf of, 
the outgoing worker are reimbursed or 
transferred;

(a) where pension rights have not yet been 
acquired when employment is terminated, all 
the contributions paid by the outgoing 
worker, or the value of investments derived 
from those contributions, are reimbursed, 
but not the employer's contributions;

Justification

The reimbursement of payments made "on behalf of" workers is misleading and could be 
interpreted as referring to the contributions paid by the employer. Also the amendment covers 
the situation of defined contribution schemes where the contributions are invested and what 
would be returned to the member would be the value of those investments.
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Amendment 15
Article 4, point (c)

(c) a worker may join a supplementary 
pension scheme after a maximum period of 
employment of one year or, where necessary, 
no later than once he has reached the 
required minimum age;

(c) a worker may join a supplementary 
pension scheme after a maximum period of 
employment of one year or, where necessary, 
no later than once he has reached the 
minimum age required by the Member State 
or the supplementary pension scheme in 
question;

Justification

This paragraph deals with conditions for joining the scheme. If the worker is still in a waiting 
period he does not lose any entitlement by leaving the employment. The Commission has 
confirmed that they intended that Member States pension schemes should be enabled to asset 
any age as a condition for access.

Amendment 16
Article 4, point (d)

(d) a worker acquires pension rights after a 
maximum membership period of two years.

(d) a worker acquires vested pension rights 
after a period of not more than two years 
provided the worker has reached the 
minimum age stipulated for the acquisition 
of pension rights.

Justification

The purpose of this amendment is to clarify the interaction of article 4(b) (which relates to a 
minimum age for the acquisition of pension rights) and 4(d) (which relates to a minimum 
witing period for the acquisition of pension rights. The amendment makes it clear that, if the 
worker has been in the scheme for two years, he must acquire rights unless he has not yet 
reached the minimum age stipulated. In that case, his rights will not vest until he has reached 
to stipulated minimum age.

Amendment 17
Article 5, paragraph 1
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1.. Member States shall adopt the measures 
they deem necessary in order to ensure a fair 
adjustment of dormant pension rights so as 
to avoid that outgoing workers are 
penalised.

1. Having regard to the nature of the
supplementary pension scheme, Member
States shall adopt the measures they deem
necessary in order to ensure a fair treatment 
of dormant pension rights.

Justification

The purpose of the words "having regard to the nature of the pension scheme" is to highlight 
the difference between defined contribution and defined benefit schemes. In defined 
contribution schemes, dormant pension rights will be adjusted according to the return on 
investments. In a defined benefit scheme, the rights will be adjusted according to the chosen 
method of the Member State. These methods may include inflation or wage levels. The 
wording also removes the element of ambiguity around the word "penalised". The phrase 
"fair treatment" makes it clear that dormant rights should be treated in a way that is fair, but 
that also does not give deferred members an unfair advantage over remaining members.

Amendment 18
Article 5, paragraph 2

2. The Member States may allow 
supplementary pension schemes not to 
preserve acquired rights but to use a transfer 
or payment of a capital sum representing the 
acquired rights when these do not exceed a 
threshold established by the Member State 
concerned. The Member State shall inform 
the Commission of the threshold applied.

2. The Member States may allow 
supplementary pension schemes not to 
preserve vested pension rights but to use a 
transfer or payment of a capital sum 
representing the vested pension rights when 
these do not exceed a threshold established 
by the Member State concerned. The 
Member State shall inform the Commission 
of the threshold applied.

Justification

This amendment makes use of the term 'vested pension rights' which is defined.

Amendment 19
Article 6, paragraph 1
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1. Unless a capital payment is made in 
accordance with Article 5(2), the Member 
States shall take the necessary action to 
ensure that if an outgoing worker is not 
covered by the same supplementary pension 
scheme in his new job, he may obtain on 
request and within 18 months after the 
termination of his employment the transfer 
within the same Member State or to 
another Member State of all his acquired 
pension rights.

1. Unless a capital sum is paid in accordance 
with Article 5(2) the Member States shall 
take the necessary action to ensure that if an 
outgoing worker is not covered by the same 
supplementary pension scheme in his new 
job, or cannot move his vested pension 
rights to his new scheme directly, he may 
obtain on request within 18 months of the 
termination of employment a transfer value.

The worker may only use a transfer value 
to fund a transfer to a supplementary 
pension scheme or financial institution that 
is able under national legislation and 
willing in practice to accept the transfer.

Justification

This facilitates the arrangements for transferring between public sector schemes which are 
part of the Public Sector or Local Government transfer networks. In such cases, no capital 
sum changes hands, but the final employer pays the total benefits with previous employers 
merely confirming with them the total reckonable service. The Directive defines a transfer as 
the payment of a capital sum which would preclude the transfer of service. While it is possible 
to exempt such schemes from the Directive under Article 9, Member States availing 
themselves of this exemption must notify the Commission of the measures they are adopting 
with a view to improving the transferability of rights from the schemes concerned. Therefore 
the phrase “or cannot move his vested pension rights to his new scheme directly” is included 
in Article 6(1) to cover this public sector arrangement. The purpose of the second 
subparagraph is to clarify that a supplementary pension scheme may refuse an incoming 
transfer. The Commission has confirmed that it was never the intention to require a 
supplementary pension scheme to accept a transfer. Indeed any such requirement could give 
rise to considerable difficulties between Member States. This amendment clarifies that where 
schemes in two Member States are involved, the transfer must be permitted by the national 
legislation of both Member States

Amendment 20
Article 6, paragraph 2
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2. Member States, in accordance with their 
national practice, shall ensure that where
actuarial estimates and those relating to the 
interest rate determine the value of the
acquired rights to be transferred, these shall 
not penalise the outgoing worker.

2. Member States, in accordance with their 
national practice, shall ensure that where
actuarial estimates and those relating to the 
interest rate determine the value of the vested 
pension rights to be transferred, these shall 
be fair to the outgoing worker and the 
scheme members. The Member Sates may 
permit the supplementary pension scheme 
to adjust the value of the refund or transfer 
to preserve the financial sustainability of 
the scheme.

Justification

The phrase “not penalise” is replaced by “be fair to the outgoing worker and to scheme 
members” in order to take account of times when it may be necessary to adjust transfer 
values. This may be necessary where a private sector defined benefit scheme is under funded. 
In such circumstances, the trustees of the scheme may reduce the transfer payment on the 
advice of the Actuary. The purpose is to ensure that the remaining members are not adversely 
affected by any such transfer. Without the inclusion of this in the Directive the financial 
sustainability of some funds could be jeopardised.

Amendment 21
Article 6, paragraph 3

3. Under the supplementary pension scheme 
to which the rights are transferred, the rights
shall not be subject to conditions governing 
acquisition and shall be preserved at least 
to the same extent as dormant rights in 
accordance with Article 5(1).

3. Under the supplementary pension scheme 
to which the vested pension rights are 
transferred, the rights must be treated in the 
same manner as other vested pension rights
that have accrued under the receiving 
scheme.

Justification

The purpose is to ensure that where vetsed pension rights are transferred into a new scheme, 
they are not subject to a new vesting period, and if the Member subsequently leaves the 
scheme, they are revalued in the same way as other vested rights. This amendment makes 
explicit the principle of equal treatment for rights that are accrued using a transfer value.

Amendment 22
Article 6, paragraph 4 a (new)
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4a. The real cost of transferring shall be 
borne by the transferring member.

Justification

All costs of transferring should not be levied solely on the remaining scheme holders.

Amendment 23
Article 7, paragraph 1

1.. Without prejudice to the obligations of 
the institutions for occupational retirement 
provision stemming from Article 11 of 
Directive 2003/41/EC, concerning the 
information to be provided to members and 
beneficiaries, the Member States shall adopt 
the necessary measures to ensure that 
workers are informed by the person 
responsible for managing the supplementary 
pension scheme of how a termination of 
employment will affect their supplementary 
pension rights.

1. Without prejudice to the obligations of the 
institutions for occupational retirement 
provision stemming from Article 11 of 
Directive 2003/41/EC, concerning the 
information to be provided to members and 
beneficiaries, the Member States shall adopt 
the necessary measures to ensure that active 
or prospective scheme members are
informed by the person responsible for 
managing the supplementary pension scheme 
of how a termination of employment will 
affect their supplementary pension rights.

Justification

The amendment is to clarify that this article does not apply to all workers but only active 
scheme members and also those workers who will become members once the waiting period is 
fulfilled.


