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SUGGESTIONS

The Committee on Civil Liberties, Justice and Home Affairs calls on the Committee on
Constitutional Affairs, as the committee responsible, to incorporate the following suggestions 
in its motion for a resolution:

The Lisbon Treaty: an interinstitutional challenge in the freedom, security and justice area

1. It is a common understanding that the entry into force of the Treaty of Lisbon and of the 
Charter of Fundamental Rights of the European Union (the Charter of Fundamental 
Rights) will make it possible for the European Union to become "...an area of freedom, 
security and justice (FSJA) with respect for fundamental rights and the different legal 
systems and traditions of the Member States." (Article 67 of the Treaty on the 
Functioning of the European Union (TFEU)). No longer limited by specific objectives, as 
it was the case with the Maastricht Treaty, the FSJA will become a pivotal element for
future relations between the Member States and the EU. Moreover, in this comparatively 
new area which touches the core of the national constitutional orders, all the players at 
national and at European level have a particular interest in maintaining a common 
dialogue.

2. In that perspective and in order for Parliament to be ready immediately from the first day 
of the entry into force of the new Treaty, it will be of the utmost importance that the EU 
institutions negotiate an inter-institutional agreement covering:

a) a new vision and the main objectives to be achieved by the EU after 2009;
b) new methods of cooperation involving national parliaments in these policies;
c) the measures to be adopted to make the transition a success for the institutions and for 
European citizens.

Bearing in mind the inter-institutional strategy, each institution should then adapt its own 
internal organisation and methods.

A new vision and the main objectives to be achieved by the EU after 2009

3. The future of the FSJA should be defined by the European Council before the end of 
2009. The Member States themselves are preparing, by debating in the high-level 
"FUTURE" group (High-Level Advisory Group on the Future of European Home Affairs 
Policy), possible ideas for shaping the next multiannual programme. The Commission is 
also preparing a comprehensive report for the spring of 2009 which could be the basis for 
the following Parliamentary and Council deliberations.

Bearing in mind this calendar, Parliament could also draw up its own evaluation report 
before spring 2009.

On the basis of the contributions of the Member States (Future Group report), of the 
Commission and on the basis of its own recommendations, Parliament as elected in June 
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2009 will be able to negotiate a legislative programme for the FSJA with the new 
Commission and with the European Council.

4. In line with this approach, it would be more than welcome if the Commission were to 
adopt a strategy aimed at:-

a) - strengthening the relationship between the rules of the Treaties which constitute 
the legal basis for specific policies (such as preventing discrimination, protecting asylum 
seekers, improving transparency, data protection, the rights of minorities and the rights of 
victims and suspects) and the corresponding Articles of the Charter of Fundamental 
Rights. The adoption of a binding Charter of Fundamental Rights will make it possible to 
revise this acquis, bearing in mind the primary duty of the EU institutions to protect 
fundamental rights. This evolution is demonstrated by the data protection issue, which 
will become a free-standing fundamental right;

b) establishing permanent and deeper relations with European and national judges 
and legislators on matters of shared competencies with Member States. 

5. As Parliament has already advocated1, the Commission and the Member States should not 
only check the compliance of future legislative proposals with the Charter of 
Fundamental Rights, but also with all European and international instruments regarding 
fundamental rights to which the Member States are parties. The Charter of 
Fundamental Rights, its binding nature and its suitability, as well as the accession of 
the Union to the European Convention for the Protection of Human Rights and 
Fundamental Freedoms (ECHR), will also improve respect for fundamental rights in 
this field. The introduction of the ordinary legislative procedure will give impetus to the 
legislative process as well. 

6. The multiannual programme for the FSJA should continue to be debated in an annual 
debate which should focus on the protection of fundamental rights in the European
Union, on the implementation of the Charter of Fundamental Rights and on Member 
States' compliance with the values and principles laid down by the new Article 6 of the 
Treaty on European Union (TEU)2. It should be based on reports from the Council, the 
Commission and the European Union Agency for Fundamental Rights (FRA).

New methods of cooperation involving national parliaments in the FSJA policies 

7. The main problem encountered by Parliament when exercising shared legislative 
responsibilities with the Council in respect of police and judicial cooperation in criminal 
matters, will be access to relevant information in the Member States. By reason of the
very sensitive issues dealt with as part of FSJA-related policies, it is more than necessary 
to implement as soon as possible, the new Treaty provisions on transparency in the EU 

                                               
1 See Parliament's resolution of 15 March 2007 on compliance with the Charter of Fundamental Rights in the 
Commission's legislative proposals: methodology for systematic and rigorous monitoring (OJ C 301 E, 
13.12.2007, p. 229).
2[2] It should be noted that according to current Parliamentary rules Committee on Civil Liberties, Justice and 
Home Affairs is responsible for most of the FSJA related policies and for the "alert system" outlined by Article 7 
TEU.
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institutions and also to allow Parliamentary scrutiny of confidential information such as 
that dealt with by Europol, the EU Joint Situation Centre (SitCen) and the future Standing 
Committee on Internal Security (COSI) (Article 71 TFEU). The new Article 15 of TFEU,
by extending the current right of access to Parliamentary, Commission and Council 
documents to all EU institutions and agencies (Article 255 TEC) will improve the 
accountability of the EU institutions, notably in these fields. 

8. In the same perspective of democratic accountability, it is essential in Parliament's
interest:

a) to associate national parliaments in a permanent way when defining the FSJA general 
strategies, adopting the legislative measures or evaluating their impact at national level1.
b) to be provided with the Commission's formal position2 on Member States' initiatives,
notably on the possible impact of the proposed new rules on the protection of 
fundamental rights and preservation of the European legal order.
c) to involve civil society by taking into account the provisions of the Treaty of Lisbon 
concerning the citizens' initiative, by informing citizens about this new right and by 
ensuring that the regulation to be adopted for the implementation of the "Citizens 
Initiative" creates clear, simple and user-friendly conditions for the exercise of that right.
d) to associate civil society networks which would interact with European and national 
institutions in respect of the FSJA (see the networks linked with the FRA, the European 
Forum for Criminal Justice, etc...).

9. A more general issue will be how to implement, as far as FSJA-related policies are 
concerned, the new Treaty provisions on delegated and implementing powers (Article
290 and Article 291, TFEU). A general principle to follow should be that a measure 
which could affect the scope of fundamental rights protection should be adopted under 
the delegated powers regime which gives Parliament the power to revoke the decision.

10. It must also be noted that the Parliament will now be associated with the negotiation 
and adoption of international agreements by implying a fundamental rights dimension,
e.g. the transmission of personal data to third countries. As a consequence, the relevant 
committees should also establish strong links with the corresponding institutions in the 
Council of Europe, the UN Agencies and with the parliaments of the third countries 
involved. 

How to deal with pending legislative proposals in the transitional phase

11. In the transitional period Parliament will face several changes in the form and substance 
of pending legislation. For the Committee on Civil Liberties, Justice and Home 
Affairs,Parliament should maintain its insistence on reaching an inter-institutional 
agreement on the freezing of the adoption of pending 3rd pillar legislative proposals with 
a fundamental rights dimension until the entry into force of the new Treaty, so as to allow
full judicial scrutiny. This could be the case for measures such as the recasting of the 

                                               
1[3] See in particular Article 70 of the TFEU.
2[1] This is already sometimes the case according to a practice launched by the Commissioner Vitorino in the 
previous legislature.
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framework decision on terrorism.

Therefore, all third pillar pending proposals that have a limited impact on fundamental 
rights and freedoms may be adopted without delay, e.g. the framework decisions on the 
enforcement of decisions rendered in absentia, the decision on the strengthening of 
Eurojust, the decision on the European Judicial Network. All these files are important for 
the improvement of judicial cooperation.

12. Another concern for Parliament will be to agree with the Council to postpone, after 1 
January 2009, the measures that will fall under the codecision regime and which 
Parliament considers to be politically inappropriate in their current formulation. A 
typical proposal falling within this category is the proposal for a framework decision on 
the use of Passenger Name Record (PNR) for law enforcement purposes.

13 Another sensitive pending legislative proposal affected by the change of procedure is the 
framework decision on the protection of personal data in the framework of police and 
judicial cooperation in criminal matters. This proposal covers only partially the legal 
vacuum which will exist after the abolition of the third pillar. A possible two-step 
strategy could be to adopt the current third pillar proposal on condition that it is 
complemented with a new text immediately after the entry into force of the Treaty of 
Lisbon.

14. There are also two pending procedures in the field of legal migration, namely the 
conditions of entry and residence of third-country nationals for the purposes of highly 
qualified employment (blue card) and the single application procedure for a single permit 
for third-country nationals to reside and work in the territory of a Member State and on a 
common set of rights for third-country workers legally residing in a Member State. If 
those proposals are not adopted before the entry into force of the Treaty of Lisbon, the 
procedure must be restarted from the beginning.

15. Some legislative proposals have been pending for years because of the impossibility of 
reaching a unanimous decision, e.g. the framework decision on procedural rights in 
criminal proceedings, but they are not obsolete. They are more urgent and necessary than 
ever, and the ordinary legislative procedure will provide a way out of these impasses.

16. There is also a pending proposal approved by Parliament to transform the legal basis of 
Europol (currently a Convention) into a third pillar decision providing financing for 
Europol from the Community budget). If not adopted before the entry into force of the 
Treaty of Lisbon, Parliament should re-open the procedure in order to transform Europol 
into a genuine Community body. 

17. It would appear that after 1 January 2009, the most urgent initiatives that the Commission 
should take from now on will be linked with:

a) the EU obligation to ratify the ECHR;
b) the EU obligation to ratify international agreements negotiated but not yet concluded 
under Article 24 of the current EU Treaty;
c) the Court of Justice requirements (see the case of the Black Lists regulation); 
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d) the setting up of the European Public Prosecutor to improve Eurojust.

In the same perspective, the Commission should take the initiative to bring current third 
pillar legislative instruments with a fundamental rights dimension into the Community 
pillar (e.g. Europol). A change of legal basis for current third pillar instruments would 
also ensure the competence of the Court of Justice before the 5 year deadline (see Article
10 of the Protocol on transitional provisions).
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