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1 Case 26/62 Van Gend & Loos [1963] ECR 1.

MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on institutional and legal implications of the use of 'soft law' instruments 
(2007/2028(INI))

The European Parliament,

– having regard to the EC Treaty, and in particular Articles 211, 230 and 249 thereof,

– having regard to Rule 45 of its Rules of Procedure,

– having regard to the report of the Committee on Legal Affairs and the opinions of the 
Committee on the Internal Market and Consumer Protection, the Committee on Culture 
and Education and the Committee on Constitutional Affairs (A6-0000/2007),

A. whereas in Van Gend en Loos the Court of Justice of the European Communities held that 
the Treaty "is more than an agreement which merely creates mutual obligations between 
the Contracting States. ... the Community constitutes a new legal order of international 
law for the benefit of which the States have limited their sovereign rights, albeit within 
limited fields, and the subjects of which comprise not only Member States but also their 
nationals. ..., Community law therefore not only imposes obligations on individuals but is 
also intended to confer upon them rights which become part of their legal heritage. These 
rights arise not only where they are expressly granted by the Treaty, but also by reason of 
obligations which the Treaty imposes in a clearly defined way upon individuals as well as 
upon the Member States and upon the institutions of the Community"1;

B. whereas, consequently, Community law may be distinguished from public international law
by reason of the fact that it is binding, not only on States but on individuals, who derive 
legally enforceable rights from it, and involves a set of institutions, including the European 
Parliament, which is directly elected by Union citizens;whereas, moreover, the European 
legal order is based on democracy and the rule of law, as the preamble to the EU Treaty 
makes clear; 

C. whereas this means that the EU institutions may only act in accordance with the principle 
of legality, that is to say, where a legal basis confers competence and within the limits of 
their powers, and there is a European Court to ensure that they do so;

D. whereas where the Community has legislative competence, the proper way to act is 
through the adoption of legislation by the democratic institutions of the Union, Parliament 
and the Council, and it is only by means of the adoption of legislation through the proper 
institutional procedures that legal certainty, respect for the fundamental principles of law, 
justiciability and enforceability may be secured, and whereas this also entails respect for the 
institutional balance enshrined in the Treaty and allows for openness of decision-making;

E. whereas, in general, where the Community has competence to legislate, this precludes the 
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2 Linda Senden, Soft Law, Self-Regulation and Co-Regulation in European Law: Where do they meet?, EJCL, 
Vol. 9, 1/01/2005.
3 Case C-322/88 Grimaldi [1989] ECR 4407, paras 13 and 16.
4 Grimaldi, para. 16.
5 Grimaldi, para. 18.

use of "soft law" or "Rules of conduct that are laid down in instruments which have not 
been attributed legally binding force as such, but nevertheless may have certain - indirect - 
legal effects, and that are aimed at and may produce practical effects"2, which have been 
used historically to alleviate a lack of formal law-making capacity and/or means of 
enforcement and as such are typical of public international law;

F. whereas where the Treaty expressly provides for them, soft law instruments are legitimate, 
provided that they are not used as a surrogate for legislation where the Community has 
legislative power, since this would also constitute a breach of principle of conferred 
powers, and whereas this applies a fortiori to Commission communications purporting to 
interpret Community legislation; whereas preparatory instruments, such as Green and 
White Papers, also constitute a legitimate use of soft law, in common with notices and 
guidelines published by the Commission in order to explain how it applies competition and 
state-aid policy;

G. whereas the open method of coordination can be of service in promoting the achievement 
of the internal market but it is regrettable that the involvement of Parliament and the Court 
of Justice therein is very weak;

H. whereas Article 211 TEC provides that "[I]n order to ensure the proper functioning and 
development of the common market, the Commission shall formulate recommendations ... 
on matters dealt with in this Treaty, if it expressly so provides or if the Commission 
considers it necessary", but, according to Article 249, fifth paragraph, recommendations 
have no binding force and, according to the Court, are "measures which, even as regards 
persons to whom they are addressed, are not intended to produce binding effects"3 and do 
not create rights upon which individuals may rely before a national court4, and whereas 
Article 230 TEC precludes the annulment of recommendations, since they are not binding;

I. whereas, nonetheless, the Court has held that such acts "cannot ... be regarded as having no 
legal effect. The national courts are bound to take recommendations into consideration in 
order to decide disputes submitted to them, in particular where they cast light on the 
interpretation of national measures adopted in order to implement them or where they are 
designed to supplement binding Community provisions"5;

J. whereas Article I-33 of the Constitutional Treaty contains a similar provision to Article 211 
TEC, but adds that "When considering draft legislative acts, the European Parliament and 
the Council shall refrain from adopting acts not provided for by the relevant legislative 
procedure in the area in question";

K. whereas in 2005, the Commission adopted a recommendation on the cross-border 
management of copyright for legitimate online music services on the basis of Article 211 
TEC, described as "a soft-law instrument ... designed to give the market a chance to move 
in the right direction" and ostensibly designed to flesh out the existing Directives on 
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6 Directive 2001/29/EC (OJ L 167, 22.6.2001, p. 10.
7 Directive 92/100/EEC (OJ L 346, 27.11.1992, p. 61), as amended.

copyright in the Information Society6 and on rental right and lending right and on certain 
rights relating to copyright7, and whereas, since its main aim is to encourage multi-
territorial licensing and recommend how it should be regulated, the Commission is putting 
particular policy options into effect by soft-law means;

L. whereas the Commission has contemplated or seems to be considering acting by 
recommendation in other areas in which the Community has legislative competence, 
including the regulation of copyright levies and caps on auditors' liability;

M. whereas, in addition, the contract law project remains still in the nature of soft law;

N. whereas, where the Community has legislative competence but the political will seems to 
be lacking to introduce legislation, use of soft law is liable to circumvent the influence of 
the other (democratic) instruments, may flout the principles of democracy and legality and 
may result in the Commission's acting ultra vires;

O. whereas soft law also tends to create a public perception of a remote bureaucracy, willing 
to reach accommodations with powerful interests out of sight of the citizen, and may raise 
legitimate expectations on the part of third parties affected (e.g. consumers) who then have 
no way of defending them at law in the face of acts having adverse legal effects for them;

P. whereas the better-legislation agenda should not be subverted in order to allow the 
Community executive effectively to legislate by means of soft-law instruments, thereby 
potentially undermining the Community legal order, avoiding the involvement of the 
democratically-elected Parliament and legal review by the Court of Justice and depriving 
citizens of legal remedies;

Q. whereas no procedure is laid down for consulting Parliament on the proposed use of soft-
law instruments, such as recommendations and interpretative communications,

1. Considers that, in the context of the Community, soft law all too often constitutes an 
ambiguous and ineffective instrument which is liable to have a detrimental effect on 
Community legislation and institutional balance and should be used with caution, even 
where it is provided for in the Treaty;

2. Deplores the use of soft law by the Commission where it is a surrogate for legislation or 
extrapolates the case-law of the Court of Justice into uncharted territory;

3. Urges the institutions to act by analogy with Article I-33 of the Constitutional Treaty by 
refraining from adopting soft-law instruments when draft legislative acts are under 
consideration;

4. Calls on the Commission to give special consideration to the effect on consumers and their 
possible means of redress before proposing any measure involving co-regulation or self-
regulation;
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5. Points out that whereas it is legitimate for the Commission to make use of pre-legislative 
instruments, the pre-legislative process should not abused and unduly protracted; in areas 
such as the contract-law project, a point must come where the Commission decides whether 
or not to use its right of initiative and on what legal basis;

6. Calls on the Commission to consult with Parliament on how Parliament may be consulted 
before the Commission adopts soft-law instruments in order to enable proposed soft-law 
measures to be scrutinised and to avoid any misuse of powers on the part of the executive;

7. Instructs its President to forward this resolution to the Council and Commission, and the 
Parliaments of the Member States.


