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majority of the votes cast, to approve the common  position
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the common position

*** Assent procedure
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covered by Articles 105, 107, 161 and 300 of the EC Treaty and 
Article 7 of the EU Treaty

***I Codecision procedure (first reading)
majority of the votes cast

***II Codecision procedure (second reading)
majority of the votes cast, to approve the common position
majority of Parliament’s component Members, to reject or amend 
the common position

***III Codecision procedure (third reading)
majority of the votes cast, to approve the joint text

(The type of procedure depends on the legal basis proposed by the 
Commission.)

Amendments to a legislative text

In amendments by Parliament, amended text is highlighted in bold italics. In 
the case of amending acts, passages in an existing provision that the 
Commission has left unchanged, but that Parliament wishes to amend, are 
highlighted in bold. Any deletions that Parliament wishes to make in 
passages of this kind are indicated thus: [...]. Highlighting in normal italics is 
an indication for the relevant departments showing parts of the legislative 
text for which a correction is proposed, to assist preparation of the final text 
(for instance, obvious errors or omissions in a given language version). 
Suggested corrections of this kind are subject to the agreement of the 
departments concerned.
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DRAFT EUROPEAN PARLIAMENT LEGISLATIVE RESOLUTION

on the proposal for a directive of the European Parliament and of the Council on the 
application of the principle of equal treatment between men and women engaged in an 
activity in a self-employed capacity and repealing Directive 86/613/EEC
(COM(2008)0636 – C6-0341/2008 – 200/0192(COD))

(Codecision procedure: first reading)

The European Parliament,

– having regard to the Commission proposal to the European Parliament and the Council 
(COM(2008)0636),

– having regard to Article 251(2) and Article 141(3) of the EC Treaty, pursuant to which the 
Commission submitted the proposal to Parliament (C6-0341/2008),

– having regard to Rule 51 of its Rules of Procedure,

– having regard to the report of the Committee on Women's Rights and Gender Equality and 
the opinions of the Committee on Employment and Social Affairs and the Committee on 
Legal Affairs (A6-0000/2009),

1. Approves the Commission proposal as amended;

2. Calls on the Commission to refer the matter to Parliament again if it intends to amend the 
proposal substantially or replace it with another text;

3. Instructs its President to forward its position to the Council and Commission.

Amendment 1

Proposal for a directive
Recital 4

Text proposed by the Commission Amendment

(4) The European Parliament has 
consistently called on the Commission to 
review the Directive 86/613/EEC, in 
particular to improve the situation of 
assisting spouses in agriculture.

(4) The European Parliament has 
consistently called on the Commission to 
review the Directive 86/613/EEC, in 
particular so as to boost maternity 
protection for self-employed women and 
improve the situation of assisting spouses 
in agriculture, craft occupations, 
commerce, SMEs and the liberal 
professions.

Or. fr
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Justification

It is clear from the Commission's impact studies that Directive 86/613/EEC lacks teeth. On 
numerous occasions, notably in its resolution of 21 February 1997 entirely on the subject of 
assisting spouses, Parliament called for an overhaul of the directive with a view to improving 
the social situation of self-employed women and of assisting spouses in all spheres of activity 
- not only agriculture but also craft occupations, commerce, SMEs and the liberal 
professions.

Amendment 2

Proposal for a directive
Recital 4 a (new)

Text proposed by the Commission Amendment

(4a) The European Parliament proposed, 
in its resolution of 21 February 1997 on 
the situation of the assisting spouses of 
the self-employed (1), the mandatory 
registration of assisting spouses so that 
they cease to be invisible workers, as well 
as an obligation on Member States to 
make it possible for assisting spouses to be 
members of sickness and invalidity 
insurance schemes and pension schemes 
for self-employed workers.
(1) OJ C 85, 17.3.1997, p. 186

Or. fr

Amendment 3

Proposal for a directive
Recital 10

Text proposed by the Commission Amendment

(10) Member States may, under Article 
141(4) of the Treaty, maintain or adopt 
measures providing for specific 
advantages, in order to make it easier for 
the under-represented sex to engage in self-
employed activities or to prevent or 
compensate for disadvantages in their 
professional careers. In principle, the 

(10) Member States may, under Article 
141(4) of the Treaty, maintain or adopt 
measures providing for specific 
advantages, in order to make it easier for 
the under-represented sex to engage in self-
employed activities or to prevent or 
compensate for disadvantages in their 
professional careers. In principle, 
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measures aimed at achieving equality in 
practice should not be seen as in breach of 
the legal principle of equal treatment 
between women and men.

affirmative action measures aimed at 
achieving equality in practice should not be 
seen as in breach of the legal principle of 
equal treatment between women and men.

Or. fr

Justification

The option of affirmative action measures in this field needs stressing.

Amendment 4

Proposal for a directive
Recital 13

Text proposed by the Commission Amendment

(13)  In view of their contribution to the 
family business, assisting spouses should 
be entitled, at their request, to benefit from 
at least an equal level of protection as self-
employed workers, under the same 
conditions applicable to self-employed 
workers, notably on contributions. 
Member States should be required to take 
the necessary measures to make that choice 
possible. In any case, the level of 
protection of self-employed workers and
assisting spouse can be proportional to the 
rate of participation in the activities of the 
family business.

(13) In view of their contribution to the 
family business, assisting spouses should 
be entitled to benefit from at least an equal 
level of protection as self-employed 
workers, under the same conditions 
applicable to self-employed workers. 
Member States should be required to take 
the necessary measures to make that choice 
possible. In any case, the level of 
protection of assisting spouses should be 
proportional to the degree to which they
participate in the activities of the self-
employed worker within the family 
business.

Or. fr

Justification

The experience of certain Member States has shown that where assisting spouses are offered 
the choice of being members or not of a social insurance scheme, they often choose not to 
join. It is true that membership does not come free, but they are unaware of the serious 
consequences of not being insured, notably after divorce or death of a spouse.
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Amendment 5

Proposal for a directive
Recital 16

Text proposed by the Commission Amendment

(16) Enhancing the efficiency and 
effectiveness of welfare systems, notably 
via improved incentives, better 
administration and evaluation and the 
prioritisation of spending programmes, has 
become crucial to ensure the long-term 
financial sustainability of European social 
models. When devising the measures 
needed to implement this Directive, 
Member States should pay special 
attention to improving and securing the 
quality and long-term sustainability of 
their social protection systems.

(16) Enhancing the efficiency and 
effectiveness of welfare systems, notably 
via improved incentives, better 
administration and evaluation and the 
prioritisation of spending programmes, has 
become crucial to ensure the long-term 
financial sustainability of European social 
models. 

Or. fr

Justification

Measures aimed at improving the situation of self-employed workers and assisting spouses 
must under no circumstances undermine the viability of social insurance schemes, given that 
their membership would increase.

Amendment 6

Proposal for a directive
Recital 18

Text proposed by the Commission Amendment

(18) Protection from discrimination based 
on sex should be strengthened by the 
existence of a body or bodies in each 
Member State with competence to analyse 
the problems involved, to study possible 
solutions and to provide practical 
assistance to the victims. The body or 
bodies may be the same as those with 
responsibility at national level for the 
defence of human rights or the 
safeguarding of individuals' rights, or the 
implementation of the principle of equal 

(18) Protection of self-employed workers 
and assisting spouses from discrimination 
based on sex should be strengthened by the 
existence of a body in each Member State 
with competence to analyse the problems 
involved, to study possible solutions and to 
provide practical assistance to the victims. 
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treatment. In exercising their powers and 
fulfilling their responsibilities under this 
Directive, these bodies should operate in a 
manner consistent with the United 
Nations Paris Principles relating to the 
status and functioning of national 
institutions for the protection and
promotion of human rights.

Or. fr

Justification

It is preferable not to confuse human rights issues with equal opportunities issues.

Amendment 7

Proposal for a directive
Article 2 — point a

Text proposed by the Commission Amendment

(a) 'self-employed workers': all persons 
pursuing a gainful activity for their own 
account, under the conditions laid down by 
national law, including farmers and 
members of the liberal professions;

(a) 'self-employed workers': all persons 
pursuing a gainful activity for their own 
account, under the conditions laid down by 
national law, including the areas of 
agriculture, the liberal professions, craft 
occupations, commerce and SMEs;

Or. fr

Justification

SMEs, craft professions and commerce also account for significant numbers of self-employed 
workers.

Amendment 8

Proposal for a directive
Article 4

Text proposed by the Commission Amendment

With a view to ensuring full equality in 
practice between men and women, the 
principle of equal treatment shall not 

With a view to ensuring full equality in 
practice between men and women, the 
principle of equal treatment shall not 
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prevent any Member State from 
maintaining or adopting specific measures 
to prevent or compensate for disadvantages 
linked to sex.

prevent any Member State from 
maintaining or adopting specific measures 
to prevent or compensate for disadvantages 
linked to sex aimed at, for instance, 
promoting entrepreneurship among 
women.

Or. fr

Justification

Enterprise creation by women should be mentioned.

Amendment 9

Proposal for a directive
Article 6

Text proposed by the Commission Amendment

Member States shall take the necessary 
measures to ensure that assisting spouses 
can, at their request, benefit from at least 
an equal level of protection as self-
employed workers under the same 
conditions applicable to self-employed 
workers.

Member States shall take the necessary 
measures to ensure that assisting spouses 
benefit from at least an equal level of 
protection as self-employed workers under 
the same conditions applicable to self-
employed workers.

These measures shall ensure that 
assisting spouses become members in 
their own right of the social insurance 
schemes in place for self-employed 
workers and covering sickness, invalidity 
and old age, provided they contribute to 
those schemes on the same basis as self-
employed workers and even if their 
contributions have to be calculated on a 
flat-rate basis.
The insurance contributions of assisting 
spouses shall be tax-deductible as 
operating expenditure, on terms similar to 
those applying to the remuneration 
actually paid to the spouse, subject to the 
double condition that the services have 
been correctly provided and that the 
remuneration is that normally practised 
for such services.
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Or. fr

Justification

Membership of social insurance schemes should be made mandatory for assisting spouses.  
The experience of certain Member States has shown that where assisting spouses are offered 
the choice of being members or not of a social insurance scheme, they often choose not to 
join. Few assisting spouses are aware that, notably after divorce, they will lose all welfare 
benefits, especially pension rights. 

Amendment 10

Proposal for a directive
Article 7 — paragraph 1

Text proposed by the Commission Amendment

1. Member States shall take the necessary 
measures to ensure that female self-
employed workers and assisting spouses 
can, at their request, be entitled to the 
same period of maternity leave as provided 
for in Directive 92/85/EEC.

1. Member States shall take the necessary 
measures to ensure that female self-
employed workers and assisting spouses 
can be entitled to a period of maternity 
leave adapted to the specific needs of self-
employed women and the circumstances 
of assisting wives. Subject to their request, 
the duration of such leave should be at 
least from four weeks before to four weeks 
after confinement.

Or. fr

Justification

In view of the specific nature of the situation of self-employed women and assisting wives, the 
welfare measures concerning them should not be a copy of the maternity leave arrangements 
for employed women. In most cases, women in these groups neither can nor wish to take off 
long periods from work. It would therefore be desirable either to pay a maternity allowance 
or to introduce workable replacement arrangements. 
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Amendment 11

Proposal for a directive
Article 7 — paragraph 4

Text proposed by the Commission Amendment

4. Member States shall take the necessary 
measures to ensure that female self-
employed workers and assisting spouses 
have access as far as possible to services 
supplying temporary replacements or to 
any existing national social services, as an 
alternative to the allowance referred to in 
paragraph 2.

4. Member States shall take the necessary 
measures to ensure that female self-
employed workers and assisting spouses 
have access as far as possible to services 
supplying temporary replacements or to 
any national social services, as an 
alternative to the allowance referred to in 
paragraph 2.

Or. fr

Amendment 12

Proposal for a directive
Article 7 a (new)

Text proposed by the Commission Amendment

Article 7 a
Recognition of the work of assisting 

spouses
Member States shall undertake to 
examine under what conditions 
recognition of the work of assisting 
spouses may be encouraged and, in the 
light of such examination, consider any 
appropriate steps for encouraging such 
recognition. 

Or. fr

Justification

This amendment restores the old Article 7 of Directive 86/613/EEC (recognition of the work 
of assisting spouses). The aim is to allow the possibility of compensation in case of divorce or 
separation, in cases where the assisting spouse is in a highly precarious situation after years 
of work for the farm or business.
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Amendment 13

Proposal for a directive
Article 10 — paragraph 1

Text proposed by the Commission Amendment

1. Member States shall designate and make 
the necessary arrangements for a body or 
bodies for the promotion, analysis, 
monitoring and support of equal treatment 
of all persons without discrimination on 
grounds of sex. Such bodies may form 
part of agencies entrusted at national 
level with the defence of human rights or 
the safeguard of individuals' rights, or the 
implementation of the principle of equal 
treatment.

1. Member States shall designate a body to 
be responsible for the implementation of 
this directive. This body may be chosen 
from among those already existing for the 
promotion, analysis, monitoring and 
support of equal treatment of women and 
men.

Or. fr

Justification

It is preferable not to confuse competences in the areas of human rights, anti-discrimination 
or minority rights with gender equality matters: the issues concerned should not be dealt 
within the same way.

Amendment 14

Proposal for a directive
Article 10 — paragraph 2 — introductory part

Text proposed by the Commission Amendment

2. Member States shall ensure that the 
tasks of the bodies referred to in paragraph 
1 include:

2. Member States shall ensure that the 
tasks of the body referred to in paragraph 1 
include:

Or. fr

Justification

See justification to Amendment 13 (to Article 10(1).
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Amendment 15

Proposal for a directive
Article 10 — paragraph 2 — point c a (new)

Text proposed by the Commission Amendment

(ca) exchanging, at the appropriate level, 
the information available with similar 
European bodies, such as the European 
Institute for Gender Equality. 

Or. fr

Justification

These bodies should be enabled to exchange information with, notably, the European Institute 
for Gender Equality. 

Amendment 16

Proposal for a directive
Article 10 a (new)

Text proposed by the Commission Amendment

Article 10a

Gender mainstreaming
Member States shall actively take into 
account the objective of equality between 
men and women when formulating and 
implementing laws, regulations, 
administrative provisions, policies and 
activities in the areas referred to in this 
Directive.

Or. fr

Justification

This provision is from Directive 2006/54/EC of the European Parliament and the Council of 5 
July 2006 on the implementation of the principle of equal opportunities and equal treatment 
of men and women in matters of employment and occupation (recast). It appears justifiable 
also to include it in this directive. 



PR\761748EN.doc 15/22 PE418.192v01-00

EN

Amendment 17

Proposal for a directive
Article 13 — paragraph 1

Text proposed by the Commission Amendment

1. Member States shall communicate all 
available information concerning the 
application of this Directive to the 
Commission by [6 years after adoption].

1. Member States shall communicate all 
available information concerning the 
application of this Directive to the 
Commission by [4 years after adoption].

The Commission shall draw up a summary 
report for submission to the European 
Parliament and to the Council no later than 
[7 years after adoption]. Where 
appropriate, that report shall be 
accompanied by proposals for amending 
this Directive.

The Commission shall draw up a summary 
report for submission to the European 
Parliament and to the Council no later than 
[5 years after adoption]. Where 
appropriate, that report shall be 
accompanied by proposals for amending 
this Directive.

Or. fr

Justification

Seven years is too long a period to wait for the Commission's report.

Amendment 18

Proposal for a directive
Article 13 a (new)

Text proposed by the Commission Amendment

Article 13a
Review

No later than four years after the date 
referred to in Article 14(1), the 
Commission shall review the operation of 
this Directive and if appropriate, propose 
any amendments it deems necessary.

Or. fr
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Justification

This provision is from Directive 2006/54/EC of the European Parliament and the Council of 5 
July 2006 on the implementation of the principle of equal opportunities and equal treatment 
of men and women in matters of employment and occupation (recast). It appears justifiable 
also to include it in this directive. 

Amendment 19

Proposal for a directive
Article 14 — paragraph 2

Text proposed by the Commission Amendment

2. In order to take account of particular 
conditions, Member States may, if 
necessary, have an additional period of [2 
years] to comply with Article 6.

2. If particular difficulties justify it, 
Member States may, if necessary, have an 
additional period of [1 year] to comply 
with this directive.

Or. fr

Justification

The additional period should not exceed a year.

Amendment 20

Proposal for a directive
Article 14 a (new)

Text proposed by the Commission Amendment

Article 14a
Minimum requirements

Member States may introduce or maintain 
provisions which are more favourable to 
the protection of the principle of equal 
treatment than those laid down in this 
Directive.

Or. fr
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Justification

This provision is from Directive 2006/54/EC of the European Parliament and the Council of 5 
July 2006 on the implementation of the principle of equal opportunities and equal treatment 
of men and women in matters of employment and occupation (recast). It appears justifiable 
also to include it in this directive. 
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EXPLANATORY STATEMENT

The directive of 11 December 19861 has a long and less than glorious history. The 
Commission’s initial, 1984 proposal2 was far more ambitious than the text the Council 
eventually adopted in 1986.

In the resolutions and reports it adopted in the 1990s, the European Parliament made repeated 
calls for that directive to be improved. In its 1997 report3 on the situation of assisting spouses 
of the self-employed, Parliament regretted that the weak wording of Directive 86/613/EEC 
had led to little progress for assisting spouses of self-employed workers in terms of 
recognition of their work and adequate social protection. It called for an amended directive 
that would be more binding on Member States and would include:

- compulsory registration of assisting spouses so that they are no longer invisible 
workers;

- the obligation on Member States to take the necessary measures to ensure that 
assisting spouses are able to take out insurance cover for health care and retirement 
pensions.

Although Parliament reminded it on numerous occasions of its very concrete proposals to 
ensure equal treatment between men and women engaged in an activity in a self-employed 
capacity, including their assisting spouses, it was not until October 2008 that the Commission 
proposed repealing Directive 86/613/EEC and submitted to the European Parliament and the 
Council a proposal for a directive4 on the specific legal base of Article 141 of the EC Treaty. 
It covers only those aspects not yet covered by other directives adopted in the meantime to 
implement the principle of equal treatment between men and women.5 It should be noted that 
the 1986 directive was based on Articles 100 and 235 and not on Article 119 of the Treaty of 
Rome, which did not apply to self-employed workers, whereas Article 141(3) henceforth 
applies to employment and work and therefore covers self-employed workers.

The Commission’s decision to repeal the 1986 directive and to propose a new legislative 
instrument on the application of the principle of equal treatment between men and women 
engaged in a self-employed activity or contributing to the pursuit of that activity is based on 
the report on the implementation of the 1986 directive, experts’ reports and impact 
assessments.6 All those reports and studies have shown that the 1986 directive was ineffective 

                                               
1 Directive 86/613/EEC of the Council, of 11 December 1986, on the application of the principle of equal 
treatment between men and women engaged in an activity, including agriculture, in a self-employed capacity, 
and on the protection of self-employed women during pregnancy and motherhood (OJ L 359 of 19.12.1986, p. 
56).
2 Proposal for a Council directive on the application of the principle of equal treatment between men and women 
engaged in an activity including agriculture, in a self-employed capacity, and on the protection of self-employed 
women during pregnancy and motherhood, COM/84/57FINAL, OJ C 113 of 27.4.1984, p. 4
3 Report on the situation of assistant spouses of the self-employed, of 8 January 1997, OJ C 055 of 24.02.1997, 
p. 0003.
4 COM(2008)636 final
5 79/7 EEC, 2004/113 EC, 2006/54 EC
6 Commission report on the implementation of the Council directive of 11 December 1986 on the application of 
the principle of equal treatment between men and women engaged in an activity, including agriculture, in a self-
employed capacity, and on the protection of self-employed women during pregnancy and motherhood [COM(94) 
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and that its practical results did not match up to its objective, either for self-employed workers 
or for their assisting spouses, despite the fact that the legal status of the two groups obviously 
differs.

It is true that since 1986 the situation of self-employed workers and their assisting spouses 
and of life-partners recognised as such by national law, in agriculture, the craft industry and 
trade, and in the liberal professions has improved in most Member States. That applies to 
social security cover and maternity protection.

The impact assessment1 accompanying the new proposal for a directive gives an idea of the 
directive’s scope as regards both the self-employed and assisting spouses and recognised life 
partners.

Self-employed workers

Self-employment remains a minority form of employment in Europe, accounting for 16% of 
the working population. Only one third of the 32.5 million self-employed workers are 
women,2 although women seem keener to accept self-employment to avoid unemployment or 
better to reconcile professional and family life.

Around 71% of self-employed women work in the services sector. In agriculture, the 
percentage of women and men is similar, at 21% and 20% respectively. The EPEC report3

found the sharpest rise (10% between 1998 and 2006) in the number of self-employed women 
in the Grand Duchy of Luxembourg, followed by Greece, Italy and Cyprus (5%).

The proposal to tackle the obstacles to women’s access to self-employment, among others by 
adopting measures providing for specific advantages in order to make it easier for the under-
represented sex to engage in self-employed activities should, therefore, be supported, but in a 
reinforced form as a positive action (recital 10, Article 4 of the proposal for a directive).

The proposal on the establishment of a company (Article 5) is of key importance, because it 
provides for binding measures to ensure that it is no longer forbidden under national law to set 
up a company between spouses or life partners. Under the single provision, it will no longer 
be prohibited for self-employed persons to employ their spouse or partner in the company as 
an employee, thereby offering an exemplary solution to the problem of the independent social 
security cover of the assisting spouse and making it possible to enter the salary actually paid 
to the spouse as operating expenditure provided both that it represents the normal pay for 
services duly rendered and that all legally compulsory taxes and contributions are paid.

As regards maternity protection for self-employed women, the maternity leave system must 

                                                                                                                                                  
163], Report on Directive 86/613/EEC by the Network of Legal Experts on the application of Community Law 
on equal treatment between men and women, SEC(2008)2592, SEC(2008)2593. 
1 SEC(2008)2593
2 EPEC- Study on implementation of the principle of equal treatment of men and women engaged in activity in a 
self-employed capacity and assisting spouses, Directorate-General Employment, Social Affairs and Equal 
Opportunities, June 2008.
3 EPEC- Study on implementation of the principle of equal treatment of men and women engaged in activity in a 
self-employed capacity and assisting spouses, Directorate-General Employment, Social Affairs and Equal 
Opportunities, June 2008.
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not be modelled on that applicable to employees. In most cases, women who run a company 
or manage a farm cannot allow themselves a break in their activity for a period of many 
weeks. Yet if they so request they should be granted maternity leave of at least four weeks 
before and four weeks after giving birth, in order to protect the health of both mother and
child. In the case of employees, this minimum period is currently compulsory.

As regards maternity benefit, it would be advisable to provide that it is at least equivalent to 
sickness benefit, assuming of course that provision is made for that benefit under national 
law, which is apparently not the case in all Member States.

In 19 Member States self-employed women are now entitled to 14 weeks’ paid maternity 
leave. Depending on the way the benefit is funded (by the State or on the basis of 
contributions paid by the self-employed worker), that can give rise to distortions of 
competition. Where national replacement services exist, it would be sensible to provide for 
the self-employed to have access to those services as an alternative to cash benefits.

Assisting spouses and recognised life partners

In the EU of 27 there are an estimated 3.75 million assisting spouses (or relatives), accounting 
for around 11.5% of all self-employed workers in the European Union.1 About 11% of self-
employed workers say a relative assists them. In most cases, the assisting spouse or 
recognised partner is female.

Assisting spouses do not form a homogenous group. This type of occupation is found mainly 
in farming, the craft industry and trade, but also in the liberal professions. In some Member 
States, assisting spouses may have their own status. In France, for example, they can choose 
between three options: employed spouses, associated spouses or collaborating spouses, and be 
enrolled in the commercial registry or the registry of trades. In most Member States, they still 
do not have a status in their own name. Their work is not recognised. They do not receive any 
social security protection separate from that of their spouse. In most Member States they have 
derived rights, i.e. they are covered (like their children) by the health insurance of the self-
employed worker and are entitled to a widow/widower’s pension on the death of the self-
employed worker. The question is what happens in the event of divorce, especially after many 
years of marriage. Spouses run a high risk of poverty if they have no social protection in their 
own name because they do not have any status and do not have the proof of the years worked 
that would entitle them to a retirement or disablement pension.

The 1986 directive did not achieve its objective, even though some Member States do allow 
assisting spouses to join a social security scheme, on a voluntary basis, usually the scheme 
covering self-employed workers, where such a scheme exists.

Some Member States make it compulsory for assisting spouses to join social protection 
schemes (France since July 2007, Belgium since 2006). In Portugal too, it is compulsory for 
assisting spouses to join the self-employed workers’ scheme and they are entitled to the 
benefits provided under that scheme. In the Grand Duchy of Luxembourg, there has been a 

                                               
1 EPEC - Study on implementation of the principle of equal treatment of men and women engaged in an activity 
in a self-employed capacity and assisting spouses, Directorate-General Employment, Social Affairs and Equal 
Opportunities, June 2008.
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compulsory insurance scheme for assisting spouses and relatives working in the agricultural 
sector since 1974. The same scheme exists for the craft industry, trade and the liberal 
professions, although it also provides for many derogations and exemptions. In Finland, all 
residents are automatically covered by the social security system, regardless of their type of 
occupation. In Germany, assisting spouses are regarded as co-owners of the business or farm 
concerned and are entitled to the status of self-employed workers.

The experience gained by these Member States has shown that compulsory affiliation is the 
only effective system.

Directive 86/613/EEC provides only for the voluntary affiliation of assisting spouses to social 
protection schemes. It has, therefore, proved ineffectual. Yet the Commission’s new proposal 
still provides for a voluntary system. Article 6 of the proposal stipulates that ‘assisting 
spouses can, at their request, benefit from at least an equivalent level of protection as self-
employed workers under the same conditions applicable to self-employed workers’. The 
Commission’s proposal therefore provides for the affiliation of assisting spouses of self-
employed workers on a voluntary and contributory basis. The rapporteur is convinced that this 
approach is ineffectual and will in no way improve the situation of assisting spouses. The 
experience gained in Member States where affiliation is voluntary has shown that when 
assisting spouses are offered the option to join or not join a pension scheme, in most cases 
they will not join. They fear that the contributions involved would represent a major outlay. 
Few assisting spouses realise that not joining such a scheme would have serious consequences 
in the event of divorce or the death of the affiliated spouse. For all those reasons, the 
rapporteur is convinced that it should be made compulsory for assisting spouses to be covered 
by social protection schemes. The Union must adopt more binding legislation that sets out a 
framework of minimum guarantees for assisting spouses, within which Member States may 
choose the most appropriate means of adapting their systems.

Recital 13 and Article 6 of the proposal for a directive must, therefore, be amended, primarily 
in order to ensure that assisting spouses benefit from the same scheme as self-employed 
workers, with no exemptions, i.e. compulsory affiliation, even if that means having to 
calculate the contributions at a standard rate. It is also vital to ensure that these social 
contributions are tax-deductible, perhaps by regarding them as operating expenses.

Maternity leave must be adapted to the special situation of assisting spouses and not modelled 
on that of employees, as we argued above for self-employed workers. For assisting spouses, 
the decision whether or not to stop working in a family business before and after childbirth 
depends also on whether benefits are paid during this break in activity, which it is 
recommended should last at least four weeks before and after childbirth. The incentive to do 
so depends mainly on whether this maternity leave is funded. As is the case in the Grand 
Duchy of Luxembourg, it should be funded entirely by the State and not by employers and 
employees or self-employed workers and their spouses, as that would also avoid any 
distortions of competition in the single market.

Recognition of the work of assisting spouses

In its proposal for a directive replacing the 1986 directive, the Commission plays down the 
importance of recognising the work done by assisting spouses. Article 7 of the earlier 
directive provided that ‘Member States shall undertake to examine under what conditions 
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recognition of the work of [assisting spouses] may be encouraged’. In its proposal to revise 
the directive, the Commission has deleted that article completely.

In this connection, we must draw attention to the fact that it is difficult to recognise the 
contribution of assisting spouses to business profit unless registration is made compulsory. It 
is certainly legitimate to recognise their work in terms of providing compensation in the event 
of divorce or separation. It is also true that, given the complex nature of the subject, 
regulatory measures will impact on matrimonial, fiscal and company law.

Equality bodies

It is difficult to accept the Commission’s proposals in Article 10, as they confuse competences 
in the field of human rights with discrimination on the grounds of sex. Equal treatment 
between men and women must apply to the entire population and not only to minorities facing 
discrimination on other grounds, such as race or religion. That is why the body entrusted with 
ensuring that the directive is applied correctly could be the same body that is competent for 
directives in the field of equal treatment between employed men and women, but not a body 
concerned with protecting human rights.

Conclusions

The 1986 directive did not achieve its objectives because it was too timid. The current 
Commission proposal still does not go far enough because it only proposes non-binding 
measures. Providing for opt-outs and exempting self-employed workers and especially 
assisting spouses from compulsory social security cover will not ensure equal treatment 
between men and women.

We are aware that the Member States are far from unanimous about the need to improve the 
legal framework in order to ensure the sound application of the principle of equal treatment 
between men and women engaged in a self-employed activity and their assisting spouses or 
recognised life partners. Similarly, we note the widely divergent positions of both 
professional organisations and the NGOs working in this field. We nevertheless believe it 
should not be impossible to reach a reasonable consensus, so that this directive can be adopted 
at first reading, before the European elections.
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