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MOTION FOR A EUROPEAN PARLIAMENT RESOLUTION

on the effective enforcement of judgments in the European Union: the transparency of 
debtors’ assets
(2008/2233(INI))

The European Parliament,

– having regard to Article 65 of the EC Treaty,

– having regard to the Commission's Green Paper of 6 March 2008 on the effective 
enforcement of judgments in the European Union: the transparency of debtors’ assets
(COM(2008)0128),

– having regard to the Commission's Green Paper of 24 October 2006 on improving the 
efficiency of the enforcement of judgments in the European Union: the attachment of 
bank accounts (COM(2006)0618) and its resolution of 25 October 2007 thereon1,

– having regard to its resolution of 18 December 2008 with recommendations to the 
Commission on e-Justice2,

– having regard to the opinion of the European Economic and Social Committee of 3 
December 2008,

– having regard to the opinion of the European Data Protection Supervisor of 22 September 
2008,

– having regard to Rule 45 of its Rules of Procedure,

– having regard to the report of the Committee on Legal Affairs and the opinion of the 
Committee on Economic and Monetary Affairs (A6-0000/2009),

A. whereas late payment and non-payment of debts jeopardise the interests of businesses and 
consumers, especially where the creditor and the enforcement authorities have no 
information about the debtor's whereabouts or his or her assets; whereas this is 
exacerbated by the present economic climate, in which cash flow is essential to the 
survival of businesses,

B. whereas the problems of cross-border debt recovery may constitute a serious obstacle to 
the free circulation of payment orders within the EU and impede access to justice; 
whereas, moreover, if judicial decisions cannot be enforced, the doing of justice is 
undermined together with standards of commercial morality,

C. whereas, in plain terms, recalcitrant debtors are a major problem, which is made worse 
where claims are cross-border in nature, particularly for small businesses which do not 
have specialised lawyers or dedicated debt-collection departments at their disposal and 

                                               
1 OJ C 263 E, 16.10.2008, p. 655..
2 Texts adopted, P6_TA(2008)0637.
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are often placed in the invidious position of having to commit staff, scarce financial 
resources and, above all, time to this problem rather than to productive activities,

D. whereas there is a serious problem in cases involving recalcitrant debtors who are less 
than scrupulous in honouring their civil obligations, e.g. individuals who have taken or 
retained assets to which they are not entitled, or who have defaulted on their commercial 
arrangements; whereas such individuals often hold substantial assets in different entities, 
nominees and trusts and successful enforcement cannot be obtained without the requisite 
information; whereas it is often necessary to obtain such information without alerting the 
recalcitrant debtor – who will often be in a position to remove assets to another 
jurisdiction at short notice,

E. whereas, in addition, certain sovereign States are known not to honour arbitration awards 
or judgments handed down by the courts of another State, with the result that "vulture 
funds" have emerged which acquire this sovereign debt at a much reduced figure and then 
seek to make a profit from enforcement; whereas it would be better and fairer to give the 
original creditors the means to obtain redress themselves,

F. whereas there are few States which have no assets at all outside their own borders and 
whereas, if the debtor has no hope of obtaining enforcement in the State concerned, then 
the only effective redress is through courts abroad, including the courts of the European 
Union,

G. whereas any Community action to make information available needs to be considered in 
the context of these types of cases, in which lack of information causes serious injustice; 
whereas, unless there is information available to the creditor about the assets of a 
recalcitrant debtor which may be taken in enforcement of a judgment, the creditor will 
not be able to enforce it,

H. whereas, in practice, this problem is not confined to cases where there has already been a 
judgment which has not been honoured: it may also arise before claimants bring their 
claims,

I. whereas, however, it is absolutely essential that any measures proposed should be 
proportionate; whereas, moreover, they should not merely replicate what can already be 
achieved through existing national measures and they should be confined to cross-border 
claims and unnecessary and inappropriate harmonisation should be avoided,

J. whereas considerable concern has been expressed that certain of the ideas put forward in 
the above-mentioned Green Paper of 6 March 2008 could violate fundamental rights, 
including the right to privacy (data protection), undermine procedural safeguards and run 
counter to the constitutional traditions of many Member States,

K. whereas any proposals made must be cost-effective and integrated into other areas of 
Community policy in order to avoid unnecessary duplication of effort,

1. Agrees with the Commission that cross-border debt recovery through enforcement of 
judicial decisions is a major internal market problem, but considers that none of the 
solutions mooted by the Commission will help with the most difficult problem, that of 
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recalcitrant debtors who are unscrupulous in honouring their civil obligations and have 
the means at their disposal to evade them;

The proposal to draw up a Manual of National Enforcement Laws and Practices

2. Considers that such a manual, to be made available on the European Judicial Network, 
could be useful at best as a general guide to what is available in other jurisdictions;

3. Takes the view, however, that such a manual will be of limited utility, laborious and 
expensive to produce and update, and inevitably lag behind changes in the law; considers 
that it will be of assistance only to persons wishing to do their own enforcement in a 
foreign country; points out that, in the great majority of cases, the creditor will have to 
seek advice from a lawyer in the foreign jurisdiction about what means of enforcement 
may be available;

4. Strongly believes that launching national directories of foreign lawyers exercising their 
internal market rights under Directives 77/249/EEC1 and 98/5/EC2 would be more cost-
effective and more helpful to creditors;

Increasing the information available in and improving access to public registers

5. Considers that the question of improving access to commercial registers can be dealt with 
under the e-Justice programme, provided that the right to privacy, including data 
protection, is protected;

6. Has the gravest misgivings about providing access to population, social security and tax 
registers;

7. Argues that, although access to population registers (where they exist) might be useful for 
tracing hapless private individuals who default on maintenance payments or personal 
loans, it would be expensive and disproportionate and would do nothing about the 
problem of recalcitrant debtors, and increased access to population registers could well be 
abused by journalists or sellers using cold-calling techniques;

8. Considers that, whereas better access to social security and tax registers has been used in 
certain jurisdictions with some success, there are possible conflicts with the rules on data 
protection and confidentiality; points out that such a move would entail major legislative 
changes in some Member States and would be regarded with suspicion by the public;
notes, moreover, that there may well be legal problems in using information for a 
different purpose than the purpose for which it was collected;

9. Observes, in addition, that tax returns and social security records are confidential in many 
                                               
1 Council Directive 77/249/EEC of 22 March 1977 to facilitate the effective exercise by lawyers of freedom to 
provide services (OJ L 78, 26.3.1977, p. 17).
2, Directive 98/5/EC of the European Parliament and of the Council of 16 February 1998 to facilitate practice of 
the profession of lawyer on a permanent basis in a Member State other than that in which the qualification was 
obtained (OJ L 77, 14.3.1998, p. 36).
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Member States and that the idea of a register, with all the risks of records going astray, 
would not be welcomed there and would be regarded as an abuse of executive power;

10. Maintains that the proposal is disproportionate to the end sought, could be open to abuse 
and could constitute a violation of the right to privacy;

11. Stresses that in any event, in the case of recalcitrant debtors, creditors will probably have 
to have recourse to inquiry agents and access to public registers will not be of much 
assistance;

Exchange of information between enforcement authorities

12. Considers that the idea of improved cooperation between public enforcement bodies may 
be worth exploring further, but points out that such bodies do not exist in all the Member 
States;

The debtor's declaration

13. Takes the view that a debtor’s declaration can usefully form part of the procedure for 
enforcing a judgment, where it can be backed by sanctions under national law;

14. Considers that there is no need for Community action in this area, although the 
Community could encourage Member States which do not provide for debtor's 
declarations to make provision in their legislation for effective instruments of this nature;

Introduction of a European assets declaration

15. Urges that any European assets declaration should be additional to and not replace 
existing national instruments;

16. Argues that the assets to be disclosed in such a declaration should not be limited to those 
located in the European Union, but should extend to assets held worldwide;

Other measures

17. Points out that under the Brussels I Regulation1 each Member State has its own 
provisional measures shaped and governed by its national law and that ex parte orders are 
not the subject of mutual recognition and enforcement under that Regulation, whereas 
inter partes orders are given effect to by a recipient court with the nearest equivalent 
relief available from that court;

18. Notes that provisional measures include:(i) orders for disclosure of information about 
assets which may be made the subject of measures of execution of a judgment and (ii) 
orders preserving assets pending enforcement, and (iii) can also take the form of an 
interim payment order, giving the creditor immediate payment pending resolution of the 

                                               
1 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the recognition and 
enforcement of judgments in civil and commercial matters (OJ L 12, 16.1.2001, p. 1).
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underlying dispute;

19. Believes that in small cases, particularly where legal costs could otherwise be prohibitive, 
justice delayed is justice denied and that, in larger cases, it can be the absence of 
information about assets which proves to be the greatest obstacle; considers therefore that 
recourse to provisional measures orders can provide a neat solution in both types of cases,

20. Suggests that serious consideration be given to the idea of introducing a form of 
Community provisional measure additional those of national courts; considers that this 
could take the form of a simple, flexible procedure which could be given effect to 
throughout the EU, thereby avoiding delay and unnecessary expense; takes the view that 
it would also be effective and fair to non parties;

21. Proposes that such a measure should apply to arbitration claims as well and could also be 
taken into account in the context of the forthcoming review of the Brussels I Regulation;

o

o o

22. Instructs its President to forward this Resolution to the Council, the Commission and the 
parliaments of the Member States.
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EXPLANATORY STATEMENT

What is behind the Commission's consultative document is the concern that problems of 
cross-border debt recovery may be an obstacle to the free circulation of payment orders within 
the European Union and impede the proper functioning of the Internal Market. "Late payment 
and non-payment jeopardise the interests of businesses and consumers alike. This is 
particularly the case when the creditor and the enforcement authorities have no information 
about the debtor’s whereabouts or his assets."  

Recalcitrant debtors can be a major problem everywhere in the European Union, particularly 
for small businesses, which do not possess large resources (contracts with specialist lawyers, 
debt collection departments).  Where the problem can be resolved is where the debtor has 
assets in the Union and it is possible to trace them and bring legal proceedings. Whether the 
Commission's proposals, which are limited, would succeed in improving the situation to any 
great extent is doubtful.

In so far as the content of the Green Paper is concerned, the Commission suggests drawing up 
a Manual of National Enforcement Laws and Practices, which would be available on the 
European Judicial Network.

Secondly, the Commission asks about the possibility of increasing the information available 
in and improving access to commercial registers.  

This could be dealt with under the proposals for European e-justice, on which Parliament has 
already given its views.

In the third place, the idea is mooted of increasing access to population registers.  

Fourthly, the Green Paper asks whether enforcement authorities should be given better access 
to social security and tax registers. This has been used in certain jurisdictions with some 
success, but there are possible conflicts with data protection and confidentiality. 

Fifthly, the Commission suggests that cooperation between public enforcement bodies might 
be improved.

Sixthly, the idea is put forward of a "European Assets Declaration", which would oblige 
debtors to disclose all their assets in the European judicial area, backed possibly by sanctions. 

Lastly, your rapporteur has responded as follows to the Commission's request for other 
measures which might be considered.

She considers that creditors could benefit by the introduction of a simple, flexible procedure 
which could be effective throughout the EU for obtaining provisional measures in the shape 
of (1) an order to disclosure of information about assets which may be made the subject of 
measures of execution of a judgment; (2) an order preserving assets pending enforcement.
Such measures could take the form of an interim payment order which gives the creditor 
immediate payment pending resolution of the underlying dispute. 
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If the Committee considers that this would be an avenue worth exploring, your rapporteur 
would suggest that a study be commissioned of provisional measures in the EU which would 
consider: 

(1) How the present national systems work in practice: the study could be limited to one 
common-law country and a representative sample of civil law countries, to include a least one 
Eastern European system. 

(2) Improvements to the existing systems which might usefully be considered.  To this end,
the study should be prepared to look at systems inside and outside the EU.

(3)  Areas where further cooperation between Member States could be beneficial.  For 
example the study should identify gaps in the availability of provisional measures in the 
systems, comparative expense and effectiveness, and whether the position might usefully be 
improved.

(4) How provisional orders could be integrated into the workings of the banking system.
Often banks are involved as non parties to the underlying dispute and a provisional 
orders system should be designed so as to fit in with how banks operate. 

(5)  Possible effects of data protection rules, regulatory requirements, and confidentiality.  For 
example could release of information cause regulatory problems for a non party in another 
State?

(6) Fairness to non parties (such as asset holders or holders of information) who are not 
parties to the underlying case but who may be affected by a provisional order. (For example 
could there be exposure to claims arising from compliance with the order?)

(7) What EC system is likely to be acceptable to Member States?


	762786en.doc

