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The principle of proportionality implies balancing of power, actions and measures. 
Being a relatively young country, Macedonia does not yet have the experience and legal 
basis to really be able to apply proportionality in its judicial system. However, in the 
case of applying proportionality in the political system, the question is whether it is 
suitable to have such balancing between competing values and interests, which can 
significantly intervene in the autonomy of policy choices.

Background

The principle of proportionality is a fundamental principle of European Union Law. 
According to this principle, the EU may only act to exactly the extent that is needed to 
achieve its objectives, and no further. This principle has underpinned the European 
Union since its beginning in 1957. It is also explicitly specified in the proposed new 
Lisbon Treaty for Europe.In the presently applicable primary law, this principle is 
clearly formulated in the third paragraph of Article 5 of the Treaty establishing the 
European Community as follows: “European Union law is the unique legal system 
which operates alongside the laws of Member States of the European Union (EU)â€š 
Any action by the Community shall not go beyond what is necessary to achieve the 
objectives of this Treaty.”

However, the principle of proportionality is given different meanings by different 
researchers. There is no agreement on what this principle refers to or covers. For the 
purpose of this article, I use the definition of the principle of proportionality given by 
Jan Jans. The principle of proportionality, in its most elaborate form, consists of three 
different elements: suitability, necessity, and proportionality, elements that need to be 
assessed cumulatively.

The full proportionality test of a specific measure thus involves a three-step assessment. 
The first step is the assessment of suitability, i.e., whether the measure at issue is 
suitable or appropriate to achieve the objective it pursues. Suitability requires a casual 
relationship between the measure and its object.

The second step of the full proportionality analysis is the assessment of necessity, i.e., 
whether there exists an alternative measure which is less restrictive than the measure in 
question, and which is (at least) equally effective in achieving the pursued objective. If 
such alternative measure exists, the measure at issue is not necessary.

The third and final step is the assessment of proportionality stricto sensu, i.e., 
proportionality in its narrow sense. This step involves an assessment of whether the 
effects of the measure are disproportionate or excessive in relation to the interests 
affected. At this stage the true weighing and balancing takes place. The more intense the 
particular interest, the more important for the countervailing objective it needs to be.



The principle of proportionality is usually applied in the legal/judicial systems of 
countries. Nevertheless, considering in detail the main elements of the principle of 
proportionality, there is no reason not to apply it in politics as well. It was initially 
developed in the German system as a political maxim: that any layer of government 
should not take any action that exceeds that which is necessary to achieve the objective 
of government.

Applying Proportionality in Macedonia

Applying the above definition in Macedonia opens a question of whether, and, if so, to 
what extent, the principle of proportionality is part of Macedonian politics and the 
Macedonian judicial system.

The hesitation, when talking about the application of the principle of proportionality in 
Macedonian politics may arise, because proportionality usually exists, and plays an 
important role, as a principle to assist with the choice between competing social values 
and interests on the basis of the weights attributed to these values and interests.

Nevertheless, the question is whether it is suitable to balance, and thus make choices 
between political and non-political values and interests. Whether it is appropriate to 
debate and assess whether or not the societal value or interest pursued by a certain 
political party outweighs the burden that a certain measure or action can impose. It is 
obvious that such balancing between competing values and interests can significantly 
restrict policy choices and their autonomy.

A sort of trend, maybe latent and invisible, which seems to be interpreted by political 
actors in Macedonia, is that applying proportionality implies dissolution of boundaries 
between political and non-political values and interests, and is thus weakening the 
power of their autonomy. Proportionality concerns the evolution of a concept of 
governance which transcends the more traditionally conceived private/public divide and 
which challenges previous assumptions about the locus of political and economic 
authority.”

The trend toward fading barriers between the political and non-political values and 
interests should be therefore a guideline to follow when we want to find solutions to the 
lack of democratic participation in Macedonia. And, of course, the main difficulty then 
becomes ways to reconcile these solutions. A first answer to this question can be found 
through the European proportionality principle, by analyzing it from both a normative 
and a case law perspective, i.e., whether the action, non-action, measure or certain 
behaviour imposed by the political actors is suitable, necessary and proportional stricto 
sensu.

On the other hand, talking about proportionality in the judicial system, Macedonia does 
not yet have sufficient experience and a legal basis to apply proportionality. The 
national judicial scrutiny of restrictive measures can take place before either the 
Administrative Court, the basic courts of the country, or before the Constitutional Court. 
The Administrative Court will review acts enacted by public administration and the 
review will typically be applicable in vertical legal relationships, i.e. in relationships 



involving individuals and legal persons on the one hand, and state authorities on the 
other.

In the administrative review procedure, proportionality analysis is not common. As a 
general rule, the Administrative Court cannot review discretion, but only legality. In 
other words, it does not have recours de plaine pouvoir, and cannot decide cases on 
their own merits. The result of this is that, generally speaking, proportionality analysis 
is not possible within the review of administrative discretion.

Exceptionally, the Administrative Court can decide cases on the merits in a limited 
number of situations when it has enough data to do so. For example, when the Court 
decides to annul an administrative act due to its illegality, it can decide the case by 
reaching a judgement which replaces the annulled act.

Second, in case the administrative body does not adopt the act within the time 
prescribed by law the Administrative Court can decide the case on its own, thus 
replacing the administrative act which was not adopted on time by its own judgement.

Similarly, in case the act has not been adopted on time and the Court resolves not to 
decide the case on its own, but gives an order to the administrative body to act 
accordingly, and the administrative body does not act, the Administrative Court can 
decide the case on its own.

Although the situations presented above show that, in certain cases, the Administrative 
Court can decide a case on its own merits, in reality the Court rarely, if ever, decides to 
avail itself of this right, even in situations when it has enough data to decide the case on 
its own.

Ordinary jurisdiction has not confronted the issue of proportionality yet. However, 
recourse to ordinary jurisdiction will anyway be possible only in horizontal cases, 
involving non-governmental actors, such as trade unions, in situations comparable to 
those that emerged in Walrave und Koch, and more recently in cases Laval and Viking.

In other words, litigants will include an individual or legal person on the one side and 
another entity of private law, such as professional association or an NGO on the other. 
If, in such situations an EU provider is caught up in the provision of services by such a 
private actor, it will be protected by Community free movement rules. On the other 
hand, member states will have an obligation to bring into force the laws, regulations and 
administrative provisions necessary to comply with the EC Treaty.

Within the scope of private law, the Macedonian Law on Obligations restricts the 
freedom of contract, where it is contrary to the Constitution, strict legal norms or public 
morality. While this definition is circular and adds nothing to the Constitutional 
restrictions, it is worth noting that, typically, civil law judges will question these issues 
only exceptionally, and only against decisions of the Constitutional Court. It is not 
likely that they will engage in any balancing or proportionality analysis in cases where 
e.g. “State interest” is clearly defined by law.



Definition of possible restrictions is, in Macedonian legal culture, reserved for the 
legislator. This means that basic courts will, as a rule, defer to the legislature and follow 
its legislative choice. This is, of course, contrary to the Community doctrine of 
supremacy, as defined in the Simmenthal.

Ideally, to ensure compliance with Community law, Basic Courts, confronted with 
application of national law which is claimed to have restricted the freedom to provide 
services, should be in a position to apply the full proportionality analysis (Gebhard test)
on its own, and “â€šÃ„Â¶it is not necessary for the court to request or await the prior 
setting aside of such provision by legislative or other constitutional means.”

However, within the present Macedonian legal framework, this would be possible only 
in respect to secondary legislation which is typically adopted by the government or its 
bodies.

Here, Basic Courts can directly apply the law to the case before them, while at the same 
time referring the issue of legality of the secondary legislation to the Constitutional 
Court without staying the proceedings. In case of laws, Basic Courts have to stay the 
proceedings and refer the issue to the Constitutional Court.

Another most likely focus of review is the Constitutional Court. It has jurisdiction for 
concrete constitutional review instituted by the courts and for abstract constitutional 
review of legislation. It also decides constitutional complaints. However, due to the 
reasons described above, it is to expect that the Constitutional Court will typically deal 
with proportionality analysis in abstract review, and possibly in constitutional complaint 
proceedings. While protection before the Constitutional Court can be effective to set 
aside restrictive legislation, due to the Simmenthal principle it is inappropriate for 
purposes of concrete protection of Community based rights.

Conclusion

On the one hand, proportionality provokes discussions about the readiness and 
willingness of its application in the Macedonian judicial or political system. On the 
other hand it also touches upon issues, such as sensitive local moral standards, tradition, 
culture and political and judicial experiences. This suggests that applying 
proportionality in Macedonia is not a simple process of adjudication. Rather, it requires 
a prudent and sensitive appreciation by the Macedonian actors of diverse values, and the 
different possible ways of acting consistently with the elements of the principle of 
proportionality: suitability, necessity, and proportionality stricto sensu.
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