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Subject: Petition No 1088/2016 by Mr J.R. (French) on the US’ Foreign Account Tax 
Compliance Act’s (FATCA) alleged infringement of EU rights and the 
extraterritorial effects of US laws in the EU

1. Summary of petition

The petitioner’s grievance mainly concerns the US’ Foreign Account Tax Compliance Act 
(FATCA) - as well as the intergovernmental agreements implementing it in the EU - which 
obliges European and other foreign financial institutions to report to the US tax authorities all 
holdings of their “US persons” customers. In his view, this law violates various fundamental 
principles of European law (including the right to respect for private and family life, the 
prohibition of discrimination and data privacy,) as well as the Payment Accounts Directive.

While FATCA was purportedly targeted at fighting tax evasion by US resident taxpayers, the 
petitioner states that in practice it has affected a large number of European citizens and in 
particular so-called ‘accidental Americans’, citizens who are nationals both of the US and a 
Member State, as well as their non-US family members. Because non-compliance with the 
requirements imposed by FATCA results in heavy fines for financial institutions, many of 
them responded by avoiding all commercial business with customers presenting any US 
connection, whether actual or not. 

The petitioner states also that the extraterritorial application of US laws comes at a very high 
price for the EU’s economies and companies. He mentions, in this respect, the case of BNP 
Paribas, which was fined $8.9 billion by the US in 2014, even though it had not breached any 
French or European laws. The petitioner also expresses his concern about the fact that the 
exchange of information is not reciprocal and that the use by EU firms of US consultants and 
accountants is economic espionage under the veneer of legality.

2. Admissibility

Declared admissible on 11 January 2017. Information requested from Commission under Rule 
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216(6).

3. Commission reply, received on 30 June 2017

According to the petitioners, several "accidental Americans" or dual European/US nationals 
face repeated discrimination by European financial institutions, as they are precluded from 
accessing different financial products, including payment accounts, because of the compliance 
requirements imposed on European financial institutions by the Intergovernmental 
Agreements ("IGAs") to implement the Foreign Account Tax Compliance Act ("FATCA"). In 
the petitioners' opinion, compliance with FATCA would de facto be incompatible with the 
European Convention of Human Rights (ECHR) and the Payment Accounts Directive1

(2014/92/EU).

Firstly, it must be noted that FATCA and the related IGAs are bilateral agreements negotiated 
between the United States and other countries, including Member States. Therefore, it is in 
the first place up to Member States to take into account the specifics of the US tax system as 
well as their Union law obligations when negotiating those Agreements, and to request 
revisions thereof in view of any practical issues or incompatibility with Union law faced or 
any further amendments, in particular with regard to full reciprocity.

Secondly, with regard to the alleged breaches of the right to privacy, reference is made to 
Article 8 ECHR. The Commission observes that the fundamental right to privacy and 
protection of personal data are enshrined in the Charter of Fundamental Rights of the 
European Union. Member States are required by Union law to respect those rights when they 
are implementing EU law.  

Thirdly, with regard to the alleged incompatibility of the Payment Accounts Directive (PAD) 
with the FATCA IGAs, the Commission would like to point out that Chapter IV of the 
Payment Accounts Directive regulates access to payment accounts in the EU. Article 15 
("non-discrimination") of the Directive provides: ‘Member States shall ensure that credit
institutions do not discriminate against consumers legally resident in the Union by reason of 
their nationality or place of residence or by reason of any other ground as referred to in 
Article 21 of the Charter, when those consumers apply for or access a payment account 
within the Union. The conditions applicable to holding a payment account with basic features 
shall be in no way discriminatory’. Article 16 ("right of access to a payment account with 
basic features") provides, essentially, that Member States must ensure the right for any 
consumer legally residing in the Union to open a payment account with basic features, i.e. a 
new type of product whose features are enshrined in the Directive, provided that this 
consumer complies with anti-money laundering rules. Notwithstanding the reporting 
requirements imposed on EU credit institutions under FATCA and the related IGAs, credit 
institutions designated by Member States are required to grant access to payment accounts 
with basic features to any consumer legally resident in the EU, under the conditions set out in 
the Directive. 

Conclusion

                                               
1 http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32014L0092&rid=1
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The Commission is of the view that credit institutions designated by Member States according 
to Directive 2014/92/EU will have to grant access to payment accounts with basic features to 
any consumer legally resident in the EU, under the conditions set out in the Directive. 

4. Commission reply (REV), received on 13 February 2018

As stated in the Commission's initial observations, the US Foreign Account Tax Compliance 
Act (FATCA) is implemented through intergovernmental agreements (IGAs) negotiated 
bilaterally between the US and each Member State. Due to lack of support by Member States 
at the time, the European Commission did not submit a recommendation to the Council for an 
authorisation to open negotiations for an agreement on behalf of the Union. The information 
exchange requirements under FATCA as such are, however, similar to those in EU legislation 
(Directive 2014/107/EU) and to the OECD global standard for automatic exchange of 
financial account information, which is currently being implemented by over 100 
jurisdictions. 

The Commission acknowledges that FATCA and the related IGAs appear to have the 
unintended effect of hindering access to financial services in the EU for American citizens 
and any person presenting indicia suggesting that he/she may be subject to FATCA ('US 
persons'). This includes "accidental Americans" who were born in the US, but never requested 
US citizenship. 

The Commission is currently working with the financial industry to gather more information 
on how many residents in the EU might have difficulties obtaining financial services because 
they present FATCA indicia. While the Commission cannot force financial services providers 
to offer services to persons with FATCA indicia, it will enforce the Payment Accounts 
Directive (2014/92/EU) under which all residents in the EU have the right to a payment 
account with basic features.

The Commission is also exploring with the financial industry how compliance with the 
existing FATCA rules can be made easier for financial services providers, reducing 
administrative burdens and the risk of incurring the heavy withholding tax that can be levied 
on the revenue of EU financial institutions from US sources. 

Lastly, the Commission would like to draw the attention of the Committee on Petitions to a 
letter sent on 8 May 2017 by the Maltese Presidency of the Council to the US Treasury, 
highlighting problems faced by residents, financial institutions and governments of the EU 
Member States in relation to FATCA, notably with regard to reporting data in the absence of 
a US tax identification or social security number. 

5. Commission reply (REV II), received on 31 January 2019

As stated in the Commission’s initial observations, the Foreign Account Tax Compliance Act 
(FATCA) is implemented through intergovernmental agreements (IGAs) negotiated between 
the United States and each Member State. The Commission has received no mandate to 
negotiate an agreement on behalf of all Member States nor any signal yet from the Council 
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that it might consider attributing a formal role to the Commission in approaching the United 
States about FATCA. The Commission remains prepared to engage in a common reflection 
with the Council, would it so wish, with a view to assess the appropriateness and the possible 
conditions of an EU approach to FATCA. 

Further to the analysis of Article 15 (non-discrimination) and Article 16 (Right of access to a 
payment account with basic features) of the Payment Accounts Directive1 and of the relevant 
provisions of the national measures transposing them in the different Member States, the 
Commission has not been able to identify any issue which would be relevant in the context of 
this petition.

With respect to personal data protection, the Commission recalls that the independent data 
protection authorities of the Member States are in charge of enforcing the applicable rules. In 
a statement published in February 2018, those authorities came to the conclusion that there 
were no occasions where the processing including the transfer of personal data under the 
FATCA regime had to be prohibited. The Commission has, in the meantime, been informed 
that, on the basis of exchanges with the collective of European ‘Accidental Americans’, the 
data protection authorities will launch a fact-finding exercise in 2019 in order to further 
clarify the situation in the Member States. The Commission is in regular contact with the data 
protection authorities and continues to closely monitor any new developments in this file.

                                               
1 Directive 2014/92/EU of the European Parliament and of the Council of 23 July 2014 on the comparability of 
fees related to payment accounts, payment account switching and access to payment accounts with basic features 
Text with EEA relevance, OJ L 257, 28.8.2014.
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