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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
Groundsfor and objectives of the proposal

This proposal addresses am endments to C ouncil Regulation (EC) No 2007/2004 establishing
a European Agency for the Managem ent of Op erational Cooperation at the External Borders
of the Member States of the European Uni  on (FRONTEX) that are ne cessary in order to
ensure a well defined and correct functioning of the Frontex Agency in the coming years. The
objective of the proposal is to adapt the Regulati on, in the light of the e valuations carried out
and practical experiences, to clarify the m andate of the Agency and to address ide ntified
shortcomings.

General context

The Frontex Agency was set up in 2004 and be came operational in 2005. As requested by the
Hague programme the Comm ission adopted on 13 February 2008 a C ommunication on the
evaluation and future developm ent of th e FRONTEX Agency (COM(2008) 67 final) ,
accompanied by a impact assessment.

The Communication issued recomm endations fo r the short to m edium ter m and launched
ideas for the future development of the Agency in the longer term.

The 2008 Comm unication was welcom ed by the C ouncil and the European Parliam ent, who
both shared the Comm issions assessment that the Agency had been very successful since its
inception and called for a further strengthening of the Agency. This ambition has been further
reflected in num erous conclusions by the Counc il and the European C ouncil, in the Pact on
immigration and asylum, and in the Stockholm programme, adopted by the European Council
of 10-11 Decem ber 2009 calling f or a reinforcem ent of the Agency includ ing th rough a
revision of its legal framework. The role of th e Agency in the integrated border m anagement
of the Union, and its overall futu re direction, is therefore subject to a strong interinstitutional
consensus.

In addition to the abovem  entioned Comm ission Report on the evaluation and future
development of the FRONTEX Agency an inde pendent evaluation took place during 2008, as
requested by Article 33 of the Frontex Regulation. On the basis of this evaluation the Frontex
Management Board addressed a series of reco mmendations concerning changes to the legal
basis of the Agency to the Commission.

This proposal reflects all recomm endations of the 2008 Communication and the Managem ent
Board recommendations to the exte nt they require a revision of the legal fram ework of the
Agency, with the exceptions as described in the impact assessment.

Existing provisions

Council Regulation (EC) No 2007/2004 of 26 Oct ober 2004 establishing a European Agency
for the Management of Operational Cooperation at the External Borders of the Member States
of the European Union.
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Regulation (EC) No 863/2007 of the European Parl iament and of the Council of 11 July 2007
establishing a mechanism for the creation of Ra pid Border Intervention Teams and amending
Council Regulation (E C) No 2007/2004 as regards that mechanism and regulating the tasks
and powers of guest officers.

Council Decision 2005/358/EC of 26 April 2005 designating the seat of the European Agency
for the Management of Operational Cooperation at the External Borders of the Member States
of the European Union.

2. CONSULTATION OF INTERESTED PARTIES AND [IMPACT
ASSESSMENT

In the follow-up to the Communication extensive discussions were held in the Council and the
European P arliament. Civil society and academ ia also organised discus sions on th e role of
Frontex in the context of the Union's immigration policy.

Regular discussions and inform ation exchange have taken place with Member States in the
context of the Managem ent Board m eetings of the Agency. The Agency has continuously
reported on its activities in the Management Board, in the institutions, and through the various
reports foreseen by the legal basis. Moreove r, consultations have taken place between
Commission officials d ealing with the FRONTEX Agency  and their counterparts in the
Agency.

Frontex, in association with th e Austrian authorities, organised a workshop for the m embers
or representatives of the Management Board, chaired by the Commission, on the review of the
legal framework of the Agency on 10 Sept ember 2009 in Baden, Austria. The Comm ission
also consulted Member States in the Committee on Immigration and Asylum in its meeting on
5 October 2008.

I mpact assessment

An impact assessment has been carried out - Commission staff working document SEC(2010)
149. Suboptions in relation to the following "build ing blocks", reflecting core objectives and
activities of the Agency, have been assessed:

— Revising existing provisions on the use of technical equ ipment in joint ope rations,
including the mechanisms for contributions from the Member States of such equipment;

— Mechanisms to improve the availability of border guards in joint operations;

— Revising the role of the Agency in prepar ing, coordinating and im plementing operations,
including with regard to the sharing of tasks between the Agency and the Member States;

— Expanding the m andate of the Agency in  cooperating with third countries on border
management;

— Mandating the Agency to collect and process personal data;
— Revising the mandate of the Agency as concerns return operations;

— Mandating the Agency to contribute to evaluating the performance of Member States in the
area of border management.
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The policy options were assessed against the following criteria:

— Does the option contr ibute to meeting the identified shortcoming, ie to bette r reaching the
relevant objective(s)?

— Does the option have an impact on third countries?
— Does the option have a budgetary impact on the Agency or on the Member States?
— What are the possible impacts on fundamental rights?

The preferred option of the i mpact assessment consists of a com bination of the following
suboptions:

¢ A revised m echanism with com pulsory con tributions of equipm ent fr om Me mber States
combined with the gr adual acquisition/leasing by Frontex of its own equipm ent, based on
further analyses of needs and costs;

¢ A revised m echanism with com pulsory contri butions of hum an resources from Mem ber
States combined with a poo 1 of border guards on sem i-permanent detachment from
Member States to Frontex, with the status of national experts;

e Awarding the Agency a co-leading role for th e implementation of joint operations, with
detailed rules for the operational plan, evaluation, and incident reporting, to be enforced by
Frontex;

¢ Allowing Frontex to finance and im plement technical assistance projects in third countries
and to deploy liaison officers in third countries;

¢ Giving Frontex a limited mandate to process personal data related to fight against crim inal
networks organising illegal imm igration, under condition that such processing of personal
data by F rontex is law ful, necessa ry and p roportionate in relation to the tasks of the
Agency;

¢ Giving Frontex a coordinating role in implementing joint return operations;

¢ Giving Frontex a m andate to analyse operati onal risks and requirem ents in the Member
States.

Following the opinion s of the im pact assessment board of 8 Decem ber 2009 and 1 1 January
2010, the impact assessm ent has been revised subs tantially especially with regard to the
problem definition and baseline, the definition of the general and operational objectives, the
sections related to subsidiarity and proportionality, and costs.

The preferred option is fully reflected in this legislative proposal with the exception of giving
Frontex a lim ited m andate to process personal data re lated to f ighting crim inal networks
organising illegal imm igration. The Comm ission does consider that  all possibilities to
reinforce the fight against the sm uggling of migrants and against trafficking of human beings
should be explored. However, it prefers to retu  rn to the question of personal data in the
context of the overall strategy for infor mation ex change to be presente d later this year and
also taking into account the re flection to be carried out on how to further develop cooperation
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between Agencies in  the justice and hom e affairs fiel d as requested by the Stockhol m
programme.

3. LEGAL ELEMENTSOF THE PROPOSAL
Summary

The most important proposed am endments to Council Regulation (EC) No 2007/2004 reflect

the changes necessary to accommodate the p  referred option of the im  pact assessm ent.
Moreover a num ber of m inor am endments of an essen tially adm inistrative cha racter h ave
been introduced taking into ac count the Managem ent Board recommendations as well as the

introduction of new "standard" provisions used in other Commission proposals for the setting
up of new Agencies.

Legal basis
Articles 74 and 77 (1) (b) and (c) of the Treaty on the Functioning of the European Union.

This proposal am ends Council Regulation (E  C) No 2007/2004 establishing the Frontex
Agency, which has been am ended in 2007 by Re gulation (EC) No 863/2007 of the E uropean
Parliament and of the Council establishinga  mechanism for the creation of Rapid Border
Intervention Teams, which were based on the equi valent provisions of the Treaty establishing
the European Community, that is, Articles 62(2)(a) and 66.

Subsidiarity principle

Article 74 provides that the Council shall adopt measures to ensure administrative cooperation
between the relevant departments of the Mem ber States in the areas cov ered by this Title, a s
well as between those departments and the Commission.

Article 77(1)(b) and (c) empowers the Union to develop a policy with a view to carrying out
checks on persons and efficient monitoring of the crossing of external borders, and the
gradual introduction of an integrated management system for external borders.

The current proposal is within the limits set by these provisions and, in particular, respects the
shared competencies of the Treaty in that Me mber States rem ain responsible for controlling
their external borders. Notably this proposal upholds the pr inciple that in the context of
operations coordinated by the Agency, guest o fficers may only perform tasks and exercise
powers under instructions from and, as a general rule, in the presence of border guards of the
host Member State. Decisions to refuse entry in accordance with the Sch engen Borders Code
shall be taken only by border guards of the hos t Member State. No decision-making power in
this regard is transferred to the Agency.

The objectives of this proposal, w hile respecti ng the same funda mental lim itations of the
existing provisions, are to further develop an integrated m anagement of operational
cooperation, cannot be sufficiently achieved by the Member States.

Proportionality principle

Article 5 of the Treaty on European Union st ates that action by the EU must not go beyond
what is necessary to achieve the o bjectives of the T reaty. The form chosen for this Union
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action must enable the proposal to achieve its ob jective and be implemented as effectively as
possible.

The proposed initiative — amendment of the Regulation — constitutes a further development
of the Schengen acquis com bating the organisation of  illegal imm igration and ensures
cooperation between the relevant departments of the administrations of the Member States, as
well as between those departm ents and the Commission. The proposal therefore com plies
with the proportionality principle.

Choice of instrument
Proposed instrument: Regulation.

Other means would not be adequate as the present proposal amends a regulation.

4. BUDGETARY IMPLICATION

The proposal am ends an existing Regulation regarding the m andate and functioning of a
European Agency. The subsidy related to the =~ Frontex Agency form s already part of the
Union's budget.

5. ADDITIONAL INFORMATION

Consequences of the various protocols annexed to the Treaties and of the association
agreements concluded with third countries

The legal basis for this proposal is to be found in Title V of Pa rt Three of the Treaty on the
Functioning of the European Unio n, with the result that the system of ‘variab le geometry’,
provided for in the protocols on the position  of the United Kingdom , Ireland and D enmark
and the Schengen protocol, applies. The proposal builds on the Schengen acquis. The
following consequences in relation to the various protocols therefore have to be considered:

United Kingdom and Ireland

The United Kingdom and Ireland are not tak ing part in this Regulation in accord ance with
Article 4 of the Protocol on the Schengen acquis annexed to the TEU and TFEU and Article

8(2) of Council Decision 2000/365/EC of 29 Ma y 2000 concerning the re quest of the United
Kingdom of Great Britain and Northern Ireland to take part in som e of the provisions of the
Schengen acquis.

Denmark

Under the Protocol on the position of Denm ark, annexed to the TEU and TFEU, Denm ark
does not take part in the adoption by the Counc il of m easures pursuant to Title V of part
Three of the TFEU.

This proposal builds on the Schengen acquis, and under Article 4 of the Protocol Denm ark
shall decide within a period of six m onths after the Council has decided on a proposal or
initiative to build upon the Schengen acquis covered by this Part whether it will implem ent
this decision in its national law.
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Iceland and Norway

As regards Iceland and Norway, this proposal constitutes a devel opment of the provisions of
the Schengen acquis within the m eaning of the Agreem ent concluded by the Council of the
European Union and the Republic of Iceland  and the Kingdom of Nor way concerning the
association of those two States with the im plementation, application and development of the
Schengen acquis'.

Switzerland

As regard s Switzer land, this propo sal con stitutes a developm ent of the provisions of the
Schengen acquis within the meaning of the Agreement concluded by the European Union, the
European C ommunity and the Swiss Confedera tion on th e la tter’s a ssociation with the
implementation, application and development of the Schengen acquis’.

Liechtenstein

As regards Liechtenstein, this proposal consti tutes a developm ent of t he provisions of the
Schengen acquis within the m eaning of the Protoc ol between the European U  nion, the
European Community, the Swiss Confederation and the P rincipality of Liechtenstein on the
accession of the Principality of Liechtenstein to the Agreement between the European Union,
the Europe an Comm unity and th e Swiss C onfederation on the Swiss Confederation’s
association with the implementation, application and development of the Schengen acquis’.

Succinct overview of the proposed amendments

Article 1, Establishment of the Agency

— clarification of the legal framework in which the Agency operates

Article 1a, Definitions

— clarification of the definition of "host Member State"
— introduction of the concept of Frontex Joint Support Teams

— revision of the definition of technical equipment

Article 2, Main tasks

— para 1 (c): widening of the work related to risk analysis

para 1 (d): strengthening the work related to research

para 1 (f): introducing the possibility to coordinate joint return operations

para 1 (h): new task related to the development and operation of information systems

para 1 (1): new task related to providing assistance to Eurosur

: OJ L 176, 10.7.1999, p. 36.
2 OJ L 53,27.2.2008, p. 52.
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— para la: obligation for all personnel taking part  in e.g. joint operations or joint return
operations to have received appropriate training in fundamental rights

— para 2, 3rd indent: introduction of a reporti  ng m echanism to the Managem ent Board
regarding the operational activities of Member States with third countries.

Article 3, Joint operations and pilot projects at the external borders

— para 1: introducing an obligation to draw up  an operational plan, to conduct a prior risk
analysis and giving the Agency the possibility to terminate operations if the conditions are
no longer fulfilled

— para 2: new - introducing the obligation for th e Agency to set up a pool of border guards
(FIST)

— para 4: introducing an obligation to transmit the evaluation reports of the operations to the
Management Board within 60 days following the end of an operation

— para 5: possibility for increased financial support

Article 3a, Organisational aspects of joint operations and pilot projects (New)

Introducing a new article which s ets out in paragraph 1 the overa 1l conditions related to the
obligation to draw up an operational plan f or all operations. This article provides for
provisions regarding the content and the com ponents of the operation al plan, the re spective
tasks and responsibilities, th e composition of th e teams, command and contro 1, the reporting
mechanisms i.e. evaluation and incident reporting, the technical equipment, and the applicable
jurisdiction.

Paragraphs 2 and 3 provide for the obligation  that the Agency and the reques ting Mem ber
State agree on the operational plan  and that th e Agency needs to ensure the op  erational
implementation of all organisational aspects.

Article 3b, Composition and deployment of Frontex Joint Support Teams (FJST) (New)

Introducing a new article which sets out:

Para 1 the overall conditions on the profiles and num ber of border guards to be m  ade
available to the FIST

Para 2 the obligation for the Agency to contribute to the FJST
Para 3 the obligation of Member States to make the border guards available for deployment

Para 4 obligation for m embers of the team s to perform their duties in full respect of
fundamental rights and human dignity

Para 5 communication regarding FJST to take place through the national points of contact

Para 6 obligation for the Agency to nom inate a coordinating officer where FJST members are
deployed
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Para 7 obligation for the Agency tom eet th e costs of b order guard s of Mem ber States
participating in FJST

Article 4, Risk analysis

Introducing an obligatio n on Me mber States to provide the necessary in formation regarding
threats at the external borders.

Insertion of a new indent creating an obliga  tion on the Agency to regularly evaluate the
capacity of Member States to face upcoming challenges at the external borders.

Article 5, Training

Insertion of an obligation on Member States to  integrate the comm on core curricula in the
training of national border guards, and of an exp licit reference to that the training shall, as is
already the case in the work programme of Frontex, include fundamental rights aspects.

Article 6, Research

Reinforcement of the role of the Agency i.e. m onitoring and contributing to developments in
relevant research activities

Article 7, Technical equipment

The provisions regarding technical equipment are modified as follows:

Para 1 C larification of the m andate of the Agency regarding the acquisition or lease of
technical equipment and the rules of registration for heavy equipment

Para 2 Obligation on the Agency to set up a nd keep centralised re cords of a Technical
Equipment Pool (TEP)

Para 3 Obligation on Member States to contribute to the TEP to allow for a minimum amount
of equipment covering the needs of the Agency

Para 4 Rules regarding the management by the Agency of the TEP

Para 5 Rules for the reimbursem ent of the m inimum num bers per type of equipment, the
conditions for deployment and the eligible costs

Para 6 reporting obligation on th e composition and deployment of equipment part of the TEP
by the Agency and subsequent action of the Management Board
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Article 8, Support to Mem  ber St ates in circ umstances requiring incr eased technical and
operational assistance at the external borders

Deleted, as this is now suf ficiently covered by the provisions on joint operations, technica 1
equipment, and Frontex Joint Support Teams.

Article 8e, Operational plan

Para 1: adjustments necessary following the provisions of the new Article 3a

Article 8h, Costs

Para 1 insertion of a provision for the reimbursement of costs of the FIST

Article 9, Return cooperation

Para 1 clar ification of the EUre turn po licy, financial provisions and insertion of the
possibility for a Mem ber State to request th e Agency to en sure the coordination of a return
operation.

Para 2-3 obligation for the Agency to adopt a Code of Conduct to be applied during joint
return operations, including with regard to forced return m onitoring and respect for
fundamental rights.

Para 4 obligation on Member States to inform the Agency of their plann ed return operations
and the degree of assistance requested from the Agency. Obligation on the Agency to draw up
a rolling operational plan on which the Management Board decides.

Para 5 Clarification of the role of the Agency regarding the identification of the relevant third
countries

Article 11, Information exchange systems

Modification of the role of the Agency i. e. oblig ation to f acilitate the exc hange of
information.
Insertion of an obligation on the Agency to develop and operate an inform ation system

capable of exchanging classified information.

Article 11a., Data protection (New)

Obligation on the Agency to process data in accordance with Regulation 45/2001 and on the
Management Board to establish measures to apply the aforementioned Regulation.
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Article 11b, Security rules on  the protection of classified information and non-classified

sensitive information (New)

Obligation on the Agency to apply the security principles of Decision 2001/844 for classified
information. Obligation to process non-classifi  ed sensitive inform ation as adopted and
implemented by the Commission.

Article 13, Cooperation with European Un ion agencies and bodies  and international

organisations

Insertion of the possibility to cooperate with other European Union agencies and bodies.

Article 14, Facilitation of operational cooperation with thir d countries and cooperation with

competent authorities of third countries

Insertion of the following paragraphs:
Para 2 possibility for the Agency to deploy liaison officers in third countries
Para 3 description of the tasks of the liaison officers

Para 4 possibility for the Ag  ency to benefit from Union funding, to launch technical
assistance project in third countries and to invite observers.

Para 5 ob ligation on Me mber States to cla rify where appropriate the ro le of th e Agency in
their bilateral agreements with third countries

Para 7 the deploym ent of liaison officers and th e conclusion of working arrangem ents with
third countries are subject to prior approval by the Commission

Article 15a, Headquarters Agreement (New)

Clarification of the need and conditions for a Headquarters Agreem ent between the Agency
and the hosting Member State.

Article 17, Staff

Para 3 clarification of the role of the staff of the Agency  providing for qualified staff to
participate in operational activities

Article 20, Powers of the Management Board

Para 2 (h) p rior agreement of the Comm ission necessary to adopt/m odify the organisational
structure and staffing policy of the Agency (new)

Para 2 (i) insertion of a provi sion regarding the endorsem ent of the Multiannual P lan of the
Agency (new)

11
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Para 4 reflecting the reinforced role of the Agency regarding relevant research activities

Article 21, Composition of the Management Board

Para 1 deletion of the restriction on the extendibility of the term of office
Para 3 insertion of a reference to the concluded association agreements

Article 25, Functions and powers of the Executive Director

Para 3 (g) insertion of the obligation to implement the operational plans.

12
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2010/0039 (COD)

Proposal for a

REGULATION OF THE EUROPEAN PARLIAMENT AND THE COUNCIL

amending Council Regulation No 2007/2004 establishing a Eur opean Agency for the
Management of Operational Cooperation at the External Bordersof the Member States

of the European Union (FRONTEX)

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the T reaty on the Functioning of the European Union, and in particular
Articles 74 and 77 (1) (b) and (c) thereof,

Having regard to the proposal from the European Commission,

Having regard to the Opinion of the European Economic and Social Committee

After transmission of the proposal to the national Parliaments,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(M

2

3)

4)

EN

The development of a forward-looking and comprehensive European migration policy,
based on solidarity and responsibility, remains a key policy objective for the European
Union.

Union policy in the f ield of the external borders aims at an integrated m anagement
ensuring a uniform and high level of contro 1and surveillance, which is a necessa ry
corollary to the free move  ment of pers ons within the European Union and a
fundamental component of an Area of Freedom , Security and Justice. To this end, the
establishment of common rules on standard s and procedures for the control of the
external borders is foreseen.

The efficient im plementation of the comm on rules calls for increased coordination of
the operational cooperation between the Member States.

This Regulation respects the fundamental rights and observes the principles recognised
in particular by the Charter of Fundam ental Rights of the E uropean Union, notably
human dignity, prohibition of torture and of inhum an or degrading treatm ent or
punishment, right to liberty and security, the rights to the protection of personal data,
right to asylum, non-refoulement, non discri mination, the rights of the child and right
to an effective rem edy. This Regulation s hould be applied by the Member States in
accordance with these rights and principles.

13

EN



EN

)

(6)

(7

®)

)

(10)

(In

(12)

(13)

(14)

In 2004 the Council adopted Regulation (EC) No 2007/2004 establishing the European
Agency for the Management of Operational Cooperation at the External Borders of the
Member States of the European Union (Fro ntex)* hereinafter referred to  as the
"Agency" which became operational in May 2005.

Regulation (EC) No 2007/2004 was am  ended in 2007 by Regulation (EC) No
863/2007 establishing a m echanism for the cr eation of Rapid Border Intervention
Teams’.

Efficient managem ent of the external ~ borders through checks and surveillance
contributes to com bat i llegal imm igration and trafficking in hum an beings and to
reduce the threats to the internal security, public policy, public health and international
relations of the Member States.

Border control at the external borders is in the interest not only of the Member State at
whose external borders it is carried out but of all Member States which have abolished
internal border control.

The Multiannual programme for an area of Freedom , Security and Justice serving the
citizen adop ted by the European Council on 1  0/11 December 2009 (the Stockholm
Programme) calls upon a clarification and enhancement of the role of Frontex
regarding the management of the external borders of the European Union.

The m andate of the Agency should theref ore be revised in or der to strengthen in
particular the operational capab ilities of the Agency while ensuring that all m easures
taken are proportionate to the objectives pur sued and fully respect fundamental rights
and the rights of refugees and asylum seekers, including in particular the prohibition of
refoulement.

Current possibilities for providing effective assistance to the Member States regarding
the operational aspects of external borde ~ r managem ent should be reinforced as
concerns th e available technical resources ; the Agency must be ab le to plan with
sufficient accuracy the coordination of joint operations or pilot projects.

Minimum levels of necessary technical equipment provided on a com pulsory basis by
the Member States and/or the Agency will largely contribute to a b etter planning and
implementation of the envisaged operations coordinated by the Agency.

The Agency should m anage lists of t echnical equipm ent provided by the Mem ber
States and by the Agency, thereby contributi ng to the "pooling" of m aterial resources.
These lists should contain the m inimum numbers of categories of technical equipm ent
necessary to enable the Agency to conduct its activities.

To ensure effective operations, Mem ber States should make an appropriate number of
skilled bord er guard s a vailable to participa te in joint operations and pilot projects.
Teams of border guards for deployment by the Agency should therefore be set up.

OJ L 349, 25.11.2004, p. 1.
OJ L 199, 31.7.2007, p. 30.

14 EN



EN

(15)

(16)

(17)

(18)

(20)

ey

(22)

The Agency should be able to contribute to those teams with bor der guards seconded
by Member States to the Agency on a semi-permanent basis, which shall be subject, in
the exercise of their tasks and powers, to  the sam e legal fram ework as the gue st
officers contributed directly to the T eams by Mem ber States. The A gency should
adapt its internal rules on s econded national experts to allow for direct instructions by
the host state to the border guards during joint operations and pilot projects.

A well defined operational plan, including an evaluation a nd an obligation to report
incidents, agreed prior to the start of  the operations am ongst participating Mem ber
States and the Agency will larg ely contribute to the objectives of this Regulation with
a more harmonised modus operandi regarding the coordination of operations.

The incident reporting scheme shall be used by the Agency to transmit, to the relevant
public authorities and the Managem ent Bo ard, any inform ation concerning credible
allegations of breaches of , in particu lar, Regulation (EC ) No 2007/2004 orth ¢
Schengen Borders Code, including funda mental rights, during jo int operations and
pilot projects.

Risk analysis has de monstrated to be a key elem ent for conducting operations at the
external borders. Its quality should be improved by adding a method for evaluating the
national structures, equipment and resources that Member States have at their disposal.
(19)  The Agency should provide traini  ng, including on fundam ental rights, at
European le vel for national instruc tors of border guards a nd additional training and
seminars related to control and surveillan ce at the external borders and rem oval of
third-country nationals illegally present in  the Mem ber States for officers of the
competent national services. The Agency may organise training activities in
cooperation with Member States on their territory. Member States should integrate the
results of the Agency’s work in this perspective in the national training program s of
their border guards.

The Agency should m onitor and contribute to the developments in scientific research
relevant for its f ield a nd dissem inate th is inf ormation to the Commission and the
Member States.

In m ost Member States, the operational as pects of return o f th ird-country nationals
illegally present in the Mem ber States fall within the com petencies of the authorities
responsible for controlling the external bor ders. As there is a clear added value in
performing these tasks at Union level, the Agency should, in full com pliance with the
Union's return policy, accord ingly provide the necessary assistance and coordination
for organising joint return operations of Me mber States and identify best practices on
the acquisition of travel docum ents and define a Code of Conduct to be followed
during the removal of third-country nationals illegally present in the te rritories of the
Member States. No Union financial m eans should be made available for activities and
operations that are not carried out in conform ity with the Charter of Funda mental
Rights.

For the purpose of fulfilling its m ission and to the extent requ ired forth e
accomplishment of its tasks, the A gency may cooperate with Europol, the European
Asylum Support Office, the Fundam ental Rights Agency and other European Union
Agencies and bodies, the com petent authorities of third countries and the international
organisations competent in matters covered by Regulation (EC) No 2007/2004 in the
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(23)

(24)

(25)

(26)

27)

(28)

framework of working arrang ements conc luded in acco rdance with the relevant
provisions of the Treaty. The Agency s hould facilitate the operational cooperation
between Member States and third co untries in the framework of the ex ternal relations
policy of the European Union.

Cooperation with third countries regard ing m atters covered by Regulation (EC) N o
2007/2004 is increasingly im portant. To esta blish a solid cooperation m odel with
relevant third countries the Agency should have the possibility to launch and finance
projects of technical assist ance and to deploy liaison office rs in third countries. The
Agency should have the possibility to inv  ite representatives of third countries to
participate in its ac tivities, after having provided the necessary training. Establishing
cooperation with third countries is releva  nt also with regards to prom  oting the
European standards of border management, including the respect of fundamental rights
and human dignity.

In order to ensure open and transparent employment conditions and equal treatment of
staff, the Staf f Regulations of Officia Is of th e European Communities and the
Conditions of Employm ent of Other Servan ts of the European Communities ( "the
Staff Regulations") should a pply to the staff and to th e Executive Directo r of the
Agency, including the rules of professional secrecy or ot her equivalent duties of
confidentiality.

Regulation (EC) No 45/2001 of the Eur opean Parliament and of the Council of 18
December 2000 on the protection  of individuals with reg ard to the processing of
personal data by the Co mmunity institutions and bodies and on the free move ment of
such data® applies to th e proce ssing of personal data by the Agency. The European
Data Protection Supervisor should therefore m onitor the processing of personal data
by the Agency and have the power to obtain from the Agency access to all information
necessary for his or her enquiries.

As far as the Member States are p rocessing personal data, Directive 95/46/EC of the
European Parliam ent and of the Counc il of 24 October 1995 on the protection of
individuals with regard to the processing of personal data and on the free movement of
such data’ fully applies.

When ensuring the operational m anagement of IT system s, the Agency should follow
European and international standards taki ng into account the highest professional
requirements.

Since the objectives of this Regulation, namely the need for creating an integrated
management of operational cooperation at the external borders of the Mem ber States
of the European Union, cannot be sufficiently achieved by the Member States and can
therefore be better achieved at Union le  vel, the Union m ay adopt m easures, in
accordance with the p rinciple of subsidiarity as set out in Article 5 of the Treaty o n
European Union. In accordance with the princi ple of proportionality, as set out in that
Article, this Regulation does not go beyond what is necessary in order to achieve those
objectives.

OJL &g, 12.1.2001, p. 1.
OJ L 281,23.11.1995, p. 31.
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(29)

(30)

€2y

(32)

(33)

As regards Iceland and Norway, this ~ Regulation constitutes a developm ent of the
Schengen acquis within the m eaning of the Agreement concluded by the Council of
the European Union and the Republic of Iceland and the Kingdom of Norwa y
concerning the association of those two St ates with the implem entation, application
and developm ent of the Schengen acquis, wh ich fall within the area ref erred to in
Article 1, point A of Council Decision 1999/437/EC * on certain arrangem ents for the
application of that Agreem ent. Cons equently, delegations of the Republic of Iceland
and the Kingdom of Norway should participate as members of the Management Board
of the Agency, albeit with limited voting rights.

As regards Switzerland, this Regulation constitutes a development of the provisions of
the Schengen acquis within the m eaning of the Agreem ent between the European
Union, the European Comm  unity and the Swiss Confederation on the S wiss
Confederation's association with the im plementation, application and developm ent of
the Schengen acquis °, which fall within the area referred to in Artic le 1, points A, B
and G of Decision 1999/437/EC read in conjunction with Article 3 of Counci 1
Decision 2008/146/EC on the conclusion, on be half of the European Comm unity, of
the Agreement.

As regards Liechtenstein, this Regulati on constitutes a developm ent of the provisions
of the Schengen acquis within the m  eaning of the Protocol between the European
Union, the European C ommunity, the Swiss Confederation and the Principality of
Liechtenstein on the accession of the Princip ality of Liech tenstein to the Agreem ent
between the European Union, the European Comm unity and the Swiss Confederation
on the Swiss Confederation’s association ~ with the im plementation, application and
development of the Schengen acquis which fall within the area referred to in Article 1,
points A, B and G of Council Decisi on 1999/437/EC of 17  May 1999 read in
conjunction with Article 3 of Council Decision 2008/261/EC"°.

Under the Protocol on th e position of Denm ark, annexed to the T reaty on European
Union and the Treaty on the Functioning of the European Union, Denm ark does not
take part in the adoption by the Council of the measures pursuant to Title V of Part
Three of the Treaty on the Functioning of the European Union, with the exception of
“measures determining the third countries whose nationals must be in possession of a
visa when crossing the external borders of the Member States, or m easures relating to
a uniform format for visas”. This proposal builds on the Schengen acquis, and under
Article 4 of the Protocol on the position of Denmark, Denmark shall decide within a
period of six m onths after the Council has decided on a propos al or initiative to bu ild
upon the Schengen acqu is under the provision s of Title V of Part Three o f the Treaty
on the Functioning of the European Union wh ether it will implem ent this decision in
its national law”.

This Regulation constitutes a developm ent of provisions of the Schengen acquis in
which the United Kingd om does not take part, in accordance with Council Decision
2000/365/EC of 29 May 2000 concerning the re quest of the United Kingdom of Great
Britain and Northern Ireland to take part in some of the provisi ons of the Schengen

OJL 176,10.7.1999, p. 31.
OJ L 53,27.2.2008, p. 52.
OJ L 83,26.3.2008, p. 3.
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acquis''. The United Kingdom is therefore not ta king part in its a doption and is not
bound by it or subject to its application.

(34) This Regulation constitutes a developm ent of provisions of the Schengen acquis in
which Ireland does not take part, in accordance with Council Decision 2002/192/EC of
28 February 2002 concerning Ireland's request to take part in some of the provisions of
the Schengen acquis 2. Ireland is therefore not taking part in its adoption and is not
bound by it or subject to its application.

(35) The Agency should fa cilitate the orga nisation of operational actions in which the
Member States may avail themselves of the expertise and facil ities which Ireland and
the United Kingdom may be willing to offer, in accordance with modalities to be
decided on a case-by-case basis by th ¢ Managem ent Board. To that end,
representatives of Ireland a nd the United Kingdom should be invited to attend all the
meetings of the Man agement Board in orde r to allow th em to participate f ully in the
deliberations for the preparation of such operational actions.

(36) A controversy exists between the Ki ngdom of Spain and the United Kingdom on the
demarcation of the borders of Gibraltar.

(37) The suspension of the applicability of this Regulation to the borders of Gibraltar does
not imply any change in the respective positions of the States concerned,

HAVE ADOPTED THIS REGULATION:

Article 1
Amendment

Regulation (EC) No 2007/2004 is amended as follows:
(1) In Article 1 paragraph 2 is replaced by the following:

"2. W hile consider ing that the resp onsibility for the con trol and surveillance of external
borders lies with the Member States, the Agency shall facilitate and render more effective the
application of existing and f uture European U nion measures relating to the m anagement of
external borders, in particular the Schengen Borders Code ' and in accord ance with relevant
Union law, Intern ational law, obligations re lated to access to intern ational protection, and
fundamental rights. It shall do so by ensuring the coordination of Member States' actions in
the implementation of those m easures, thereby contributing to an efficient, high and uniform
level of control on persons and surveillance of the external borders of the Member States."

! OJ L 131, 1.6.2000, p. 43.
12 OJ L 64, 7.3.2002, p. 20.
13 OJ L 105 13.4.2006, p. 1.
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(2) Article 1a is amended as follows:

(a) point 2 is replaced by the following:

"2. "host Member State" m eans a Mem ber State on the territory of which, or
adjacent to, a deployment of a Rapid Border Interv  ention Team or a joint
operation or a pilot project takes place;"

(b) point 4 is replaced by the following:

"4, "members of the team s" means border guards of Mem ber States serving with
the Rapid B order Intervention Team or the Frontex Joint Support Team other
than those of the host Member State;"

(c) the following point 7 is added:
"7.  "technical equipment" means any kind of technical equipment deployed during

joint operations, pilot projects, Rapid Border Inte rvention Team s, return
operations or technical assistance projects."

(3) Article 2 is amended as follows:

(a)

paragraph 1 is amended as follows:
(1) points (c) and (d) are replaced by the following:

"(c) carry out risk analy ses, includ ing th e evalu ation of the capacity of Mem ber
States to face threats and pressure at the external borders;

(d) participate in the dev  elopment of research relev ant for the contro 1 and
surveillance of external borders;"

(i) point (f) is replaced by the following:

"(f) provide Member States with the necessary support, including, upon request,
coordination regarding organising joint return operations;"

(i11) the following points (h) and (i) are added:

"(h) develop and operate infor mation system s that enable swift and reliable
exchanges of infor mation regarding em erging risks at th e external b orders,
including the Inform ation and Coordi nation Network established by Council
Decision 2005/267/EC';

(i) provide the neces sary assis tance to the developm ent and operation ofa
European border surveillance system and, as appropriate, to the development of
a common infor mation sharing environm ent, including interoperability of
systems."

14

OJ L 83, 1.4.2005, p. 48.
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(b)  the following paragraph 1la is inserted:

"All border guards and other pers onnel of the Mem ber States, as well as the s taff of the
Agency shall, pr ior to their participation in operational activities organised by the Agency,
have received training in relevant EU and international law, including fundamental rights and
access to international protection."

(c) In paragraph 2 the last subparagraph is replaced by the following:

"Member State s shall r eport to the Agency on these ope rational m atters a t the
external borders outside the fram ework of the Agency. The Executive D irector shall
inform the Management Board on these matters on a regular basis and at least once a
year."

(4) Article 3 is replaced by the following:
"Article 3
Joint operations and pilot projects at the external borders

1. The Agency shall evaluate, approve and coordinate proposals for joint operations and
pilot projects m ade by Mem ber St ates, in cluding the requests of Member States
related to circumstances requiring increased technical and operational assistance.

The Agency may itself initiate joint operations and pilot projects in cooperation with
Member States.

It may also decide to pu t its techn ical equipment at th e disp osal of Member States
participating in the joint operations or pilot projects.

Joint operations and pilot projects should be preceded by a thorough risk analysis.

The Agency may also terminate joint operations and pilot projects if the conditions to
conduct these initiatives are no longer fulfilled.

2. The Agency shall constitute a pool of  border guards called Frontex Joint Support
Teams in a ccordance with the provisions of Article 3b, for possible deploym ent
during joint operations and pilot projects referred to in paragraph 1. It shall decide on
the deploym ent of hum an resources and technical equ ipment in accordance with
Articles 3a and 7.

3. The Agency may operate through its specialised branches provided for in Article 16,
for the practical organisation of joint operations and pilot projects.

4. The Agency shall evalu ate the results of the joint opera tions and pilot projec ts and
transmit the detailed ev aluation rep orts with in 60 days f ollowing the end of the
activity to the Man agement Board. The = Agency shall m ake a comprehensive
comparative analysis of those results with a view to enhancing the quality, coherence
and efficiency of future opera tions and projects to be incl uded in its general report
provided for in Article 20(2)(b).
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)

The Agency m ay decide to finan ce or co -finance the joint operation s and pilo t
projects referred to in paragraph 1, with grants from its budget in accordance with the
financial rules applicable to the Agency."

The following Articles 3a, 3b and 3¢ are inserted:

"Article 3a

Organisational aspects of joint operations and pilot projects

1. The Executive Director shall draw up an operational plan for activities referred
to in Article 3(1). The Executive Dir  ector an d the host Mem ber State shall
agree on the operational plan detailing the organisational as pects in du e time
before the envisaged beginning of the activity.

The operational plan shall include the following:

(a)

(b)
(©)

(d)

(e)

(®

(g

(h)

(i)

a description of the situation, with modus operandi and objectives of the
deployment, including the operational aim;

the foreseeable duration of the joint operation or pilot projects;

the geographical area w here the joint operation or pilot project will take
place;

description of the tasks and special instructions for the guest officers,
including on perm issible consulta tion of databases and perm  issible
service weapons, ammunition and equipment in the host Member State;

the composition of the teams of guest officers;

command and control provisions, in cluding the nam es and ranks of the
host Member State's border guards re sponsible for cooperating with the
guest officers and the Agency, in pa rticular those of the border guards
who are in command during th e period of deployment, and the place o f
the guest officers in the chain of command,

the technical equipment to be deployed during the joint operation or pilot
project, including specif ic requirem ents such as conditions for use,
requested crew, transport and other logistics, and financial provisions;

a reporting and evaluation schem e containing deta iled provisions on
incident reporting, benchmarks for the evaluation report and final date of
submission of the final evaluation report in accordance with Article 3(4).

regarding sea operations, specific re quirements regarding the applicable
jurisdiction and m aritime law prov isions con cerning the g eographical
area where the joint operation takes place.

2. Any amendments to or adaptations of the operational pla n shall requ ire the
agreement of the Executive Director and the host Mem ber State. A copy of the
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amended or adapted operational plan sha Il immediately be sent by the A gency
to the participating Member States.

3. The Agency shall, as part of its ¢~ oordinating tasks, ensure the operational
implementation of all th e or ganisational aspects, incl uding the presence of a
staff member of the Agency, of joint operations and pilot projects referred to in
this Article.

Article 3b
Composition and deployment of Frontex Joint Support Teams

On a proposal by the Executiv e Director, the Managem ent Board shall decide by an
absolute majority of its members with a ri ght to vote on the profiles and the overall
number of border guards to be m ade available for the Frontex Joint Support Team s.
The same procedure shall apply with regard to any subsequent changes in the profiles
and the overall numbers. Member States shall contribute to the Frontex Joint Support
Teams via a national pool on the basis of the various defined profiles by nom inating
border guards corresponding to the required profiles.

The Agency shall also contribute to the Frontex Joint Support Teams with competent
border guards seconded by the Member States as national experts pursuant to Article
17(5). To that effect Member States sh all contribute by seconding border guards to
the Agency as nation al experts. The m aximum duration of such secondm ents shall
not exceed six months in a twelve month perio d. They shall, for the purpose of this
Regulation, be considered as guest officers and have the tasks and powers referred to
in Article 10. The Member State having seconded the border guards in question shall
be considered as "home Member State" as defined in Article 1a(3) for the purpose of
applying Articles 3¢, 10, and 10b. Ot her staf f em ployed by the Agency on a
temporary basis who are not qualified to pe rform border control functions shall only
be deployed during joint operations and pilot projects for coordination tasks.

Member States shall make the border guards available for deploym ent at the request
of the Agency, unless they are faced with  an exception al situ ation substantially
affecting the discharge of national tasks. Such a request shall be made at least thirty
days before the intended deploym ent. The autonomy of the hom e Member State in
relation to the sele ction of staff and the duration of their deploym ent shall rem ain
unaffected.

Members of the Frontex Joint Support Team s shall, in the performance of their tasks
and in the exercise of their powers, fu  lly respect fundam ental rights and hum an
dignity. Any measures taken in the perform ance of their task s and in the exercise of
their powers shall be proportionate to th e objectives pursued by such m  easures.
While performing their tasks and exercising their powers, members of the teams shall
not discriminate against persons on grounds of sex, racial or ethnic origin, religion or
belief, disability, age or sexual orientation.

In accordance with Article 8g th e Agency will nom inate a coordinatin g officer for
each joint operation or pilot project where Frontex Joint Support Team members will
be deployed.
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6. The Agency shall m eet the costs incurred by the Mem  ber States in m aking their
border guards available pursuant to paragraph 1 for the Frontex Joint Support Team s
in accordance with Article 8h.

Article 3¢

Instructions to the Frontex Joint Support Teams

1. During deployment of Frontex Joint Support Teams, instructions to the team s shall
be issued by the host Member State in accordance with the operational plan referre d
to in Article 3a (1).

2. The Agency, via its coordinating officer as referred to in Article 3b (5), m ay
communicate its views on those instructions to the host Member State. If it does so,
the host Member State shall take those views into consideration.

3. In acco rdance with Article 8g the host Me mber State shall giv e the coordinating
officer all necessary assistance, includi ng full access to the Frontex Joint Support
Teams at all times throughout the deployment.

4. Members of the Frontex Joint Support Team s shall, while performing their tasks and
exercising their powers, remain subject to the d isciplinary measures of their hom e
Member State."

(6) Article 4 is replaced by the following:
"Article4
Risk analysis

The Agency shall develop and apply a common integrated risk analysis model.

It shall prepare both general and tailored risk analyses to be submitted to the Council and the
Commission. For these purposes Mem ber States shall provide the Agency with all necessary
information regarding the situation and possible threats at the external borders.

The Agency shall regu larly evaluate the capacity of the Mem ber States to face upcom ing
challenges, including p resent and future threats and pressures at the external borders of the
European Union. Therefore the Agency shall ev aluate the national structures, the equipm ent
and the res ources of the Mem ber States reg arding border control. .  The resu Its of these
evaluations shall be presented at least once per year to the Management Board of the Agency.

The Agency shall incorporate the results of a common integrated risk analysis model in its
development of the common core curriculum for border guards' training referred to in Article
5 . n

(7) In Article 5 the first paragraph is replaced by the following:

"The Agency shall establish and further deve lop common core cu rricula for border guards'
training and provide training at European level for instructors of the national border guards of
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Member St ates, including with regard to funda  mental rights and access to international
protection.

Member States shall integrate the comm on core curricula in the tra ining of their national
border guards."

(8) Articles 6 and 7 are replaced by the following:

"Article 6
Monitor and contribute to research

The Agency shall m onitor and con tribute to th e developments in re search relevant for the
control and surve illance of the ex ternal bo rders and dis seminate this inf ormation to the
Commission and the Member States.

Article 7
Technical equipment

1. The Agency may acquire or lease technica | equipment for external border control to
be deployed during joint operations, pilot projects, Rapid Border Intervention Team:s,
return operations o r technical ass istance projects in accord ance with the financial
rules app licable to the Agency. Any acqui sition of equipm ent entailing significant
costs to the Agency shall be preceded by a thorough needs and cost/benefit analysis.
In case the Agency acq uires or leases important technical equipm ent such as open
sea and coastal patrol vessels or vehicles, to be used in joint operations, the following
provisions shall apply:

— 1in case of acquisition, the Agency agrees formally with one Member State that the
latter will provide for the registration of the equipment;

— in case of leasing, the equipment must be registered in a Member State.

The Member State of registration or the supplier of technical equipment shall provide
the necessary experts and technical crew  to op erate the techni cal equipment in a
legally sound and safe manner.

2. The Agency shall s et up and keep central ised records of equi pment in a technical
equipment pool composed of equipment owned by Mem ber States or by the Agency
for external border control purposes. The technical equipment pool shall contain a
minimum num ber per type of technical equ  ipment defined in acco rdance with
paragraph 5 of this article. The equipment listed in the technical equipment pool shall
be deployed during the activities referred to in Articles 3, 8a and 9.

3. Member States shall cont ribute to the technical eq  uipment pool referredtoi  n
paragraph 2. To the extent that it form s part of the m inimum number of equipm ent
for a given year, Member States shallm  ake their technical equipm ent available
within 30 days for deploym ent at the request of the Agenc y, unless they are faced
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with an exceptiona | situation substantially affecting the dis charge of national ta sks.
Their contributions to the technical equipment pool shall be reviewed annually.

4. The Agency shall manage the records of the technical equipment pool as follows:
(a) classification by type of equipment and by type of operation;
(b)  classification by owner (Member State, Agency, others);
(c) overall numbers of required equipment;
(d) crew requirements if applicable;
(e) other inform ation such registration de tails, tr ansportation and m aintenance

requirements, national applicable export  regimes, technical instructions, or
other relevant information to handle the equipment correctly.

The Agency shall finance the deploym ent of the equipm ent which for ms part of the
minimum number of equipment provided by a given Mem ber State for a given year.
The deployment of equipment which does not form part of the m inimum number of
equipment shall be co-financed by the Ag ency up to a maxim um of 60% of the
eligible expenses.

The rules including the require d overall m inimum numbers per type of equipm ent,
the conditions for deploym ent and reim bursement of costs sh all be decided in
accordance with Article 24 onay  early basis by the M anagement Board on a
proposal by the Executive Dire ctor. For budgetary purposes this decision should be
taken by the Management Board by 31 March.

The minimum number of equipment shall be p roposed by the Agency in accordance
with its needs, notably be able to ¢ arry out joint operations, pilot projects and return
operations, in accord ance with the work pr ogramme of the Agency for the year in
question.

The Agency shall report on the composition and the deployment of equipment, which
is part of the technical equipm ent pool, to the Managem ent Board on a m onthly
basis. In case the m inimum number of equipm ent referred to in paragraph 5 is not
reached, the Executiv e Director shall info rm the Managem ent Board without delay.
The Management Board shall take a decisi on on the prioritisation of the deploym ent
of the techn ical equipment urgently and take the appr opriate steps to rem edy the
identified s hortcomings. It sha 1l inf orm the Comm ission of the iden tified
shortcomings and the steps taken. The =~ Commission m ay subsequently inform the
European Parliament and the Council, together with its own assessment."

9 Article 8 is deleted.

(10)  In Article 8e paragraph 1 is amended as follows:

(a) points (f) and (g) are replaced by the following:

"(f) command and control provisions, incl uding the nam es and ranks of the host
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Border Interventions teams, in particular those of the borde r guards who are in
command of the team s during the period of deployment, and the place of the
teams in the chain of command;

(g) thetechnical equ ipment to b e dep loyed together with the team s, including
specific requirements such as conditions for use, requested crew, transport and
other logistics, and financial provisions."

(b)  the following points (h) and (i) shall be added:

"(h) areporting and evaluation schem e containing de tailed provisions on incident
reporting, benchmarks for the evaluation re port and final date of submission of
the final evaluation report in accordance with Article 3(4).

(i) regarding s ea ope rations, spec ific requ irements r egarding the app licable
jurisdiction and m aritime law provisions concerning the geographical area
where the joint operation takes place."

(11)  In Article 8h paragraph 1 is replaced by the following:

"1. The Agency shall fully meet the following costs incurred by Member States in
making available their border guards for the purposes m entioned in
Article 3(2), Article 8a and Article 8c:"

(12) Article 9 is replaced by the following:
"Article 9
Return cooperation

1. Subject to the return policy of the Un ion, and in particular Directive 2008/115/EC ",
the Agency shall provide the necessary assistance, and upon request of the
participating Mem ber State s ensu re the coordination for organising joint return
operations of Member States. The A gency may decide to finance or co-finance the
operations and projects referre d to in this paragraph, with grants from its budget in
accordance with the financial rules applicable to the Agency. The Agency m ay also
use Union financial m eans available in the field of return. The Agency shall ensu re
that in its grant agreem ents with Member States any fi nancial support is conditional
upon the full respect of the Charter of Fundamental Rights.

2. The Agency shall develop a Code of Conduct for the return of illegally present third-

country nationals by air which shall ap ply during all joint ~ return operations
coordinated by the Agency, describing co  mmon standardized procedures which
should simplify the organisation of joint retu rn flights and assure return in a hum ane
manner and in full respect for fundam ental ri ghts, in particular the principles of
human dignity, prohibition of torture and  of inhum an or degr ading treatm ent or
punishment, right to liberty and security, the rights to th e protection of personal data
and non discrimination.

15 OJ L 348, 24.12. 2008, p.
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3. The Code of Conduct will in particular pa  y attention to the obligatio n set out in
Article 8(6) of Directive 2008/115/EC to provide for an effective forced-return
monitoring system. The monitoring of joint return opera tions should be carried out
independently and should cover the w  hole joint return operation from  the pre-
departure phase until the hand-over of th e returnees in the country of return.
Furthermore, observations of the monitor, which shall cover the compliance with the
Code of Conduct and in particular fundam ental rights, shall be m ade available to the
Commission and form part of the internal Final Return Operation Report. In order to
ensure transparency and a coherent evaluation of the forced-return operations, reports
of the monitor shall be included in an annual reporting mechanism.

4. Member States shall once a m onth inform the Agency of their situation with regard
to return and indicate to what ex tent the assistance or coordination of the Agency is
required. The Agency shall draw  up aro lling operational plan to provide the
requesting Member States with the necessary operational support, including technical
equipment referred to in Ar  ticle 7(1). The Managem ent Board shall decid e in
accordance with Article 24 on a proposal of the Executive Director, o n the content
and modus operandi of the rolling operational plan.

5. The Agency shall cooperate with competent authorities of the relevant third countries
referred to in Article 14, identify best practices on the acquisition of travel
documents and the return of illegally present third-country nationals."

(13) In Article 10, paragraph 2 is replaced by the following:

"2. W hile perform ing their tasks and exer cising their powers guest officers shall
comply with Union law, in acco  rdance with funda mental rights, and the
national law of the host Member State."

(14) Article 11 is replaced by the following:
"Article 11
Information exchange systems

The Agency m ay take all neces sary m easures to facilitate the exch ange of inform ation
relevant for its tasks, with the Co mmission a nd the Member States. It shall develop and
operate an inform ation system capable of ex changing cla ssified inf ormation with the
Commission and the M ember States. The exch ange of inform ation to be covered by this
system shall not include the exchange of personal data."
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(15) The following Articles 11a and 11b are inserted:

"Article 11a
Data protection

The Management Board shall establish m easures for the a pplication of Regulation (EC) No
45/2001 by the Agency, including those concer  ning the Data Protec tion Officer of the
Agency.

Article11b

Security rules on the protection of classified information and non-classified sensitive

information

l. The Agency shall app ly the Commission’s ru les on security as se t out in the Annex
to Commission Decision 2001/844/EC, ECSC, Euratom'®. This shall cover, inter alia,
provisions for the exchange, processing and storage of classified information.

2. The Agency shall apply the security pr inciples relating to the processing of non-
classified sensitive inform ation as adopted and im  plemented by the Europea n
Commission."

(16) Articles 13 and 14 are replaced by the following:
"Article 13
Cooperation with European Union agencies and bodies and international organisations

The Agency m ay cooperate with Europol, the European Asylum Support Office, the
Fundamental Rights Agency, other European Union agencies and bodies, and the international
organisations competent in m atters covered by this Regulation in the fram ework of working
arrangements concluded with those bodies, in a ccordance with the relevant provisions of the
Treaty and the provisions on the competence of those bodies.

Article 14

Facilitation of operational cooperation with third countries and cooperation with competent

authorities of third countries

1. In matters covered by its activities and to the extent required for the fulfilment of its
tasks, the Agency shall facilitate the ope rational cooperation between Member States
and third countries, in the fra mework of the European Union external relations
policy, including with regard to human rights.

16 OJ L 317,3.12.2001, p. 1.
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The Agency m ay deploy liaison officers, which should enjoy the highest possible
protection to carry out their dutie s, in thir d countries. They shall form part of the
local or regional cooperation networks of ~ Member States' li aison officers set up
pursuant to Council Regulation No 377/2004 . Liaison officers shall only be
deployed to third countries in which borde r management practices respect m inimum
human rights standards. Priority for de  ployment should be given to those third
countries, which on the basis of risk analysis constitute a country of origin or tran sit
regarding illegal m igration. On a reciproc al basis the Agen cy may receive liaison
officers posted by those third countries al ~ so, forali mited period of tim e. The
Management Board shall adopt, on a proposal of the Executive Director, the list of
priorities on a yearly basis in accordance with the provisions of Article 24.

The tasks of the liaison officers shall in clude, in compliance with Eu ropean Union
law and in accordance with fundamental rights, the establishment and maintaining of
contacts with the com petent au thorities of the third coun try to whic h they are
assigned to with a view to contribute to  the prevention of and fight against illegal
immigration and the return of illegal migrants.

The Agency m ay benefit from Union funding in accordance with the provisions of
the relevant instrum ents supporting the Un ion's external relations policy. [tm  ay
launch and finance techn ical assistance projects in third countries regarding m atters
covered by this Regulation. The Agency m ay also invite repres entatives of third
countries, other European Union agencies a nd bodies or international organisations
to participate in its ac tivities referred to in Articles 3, 4 and 5. These rep resentatives
shall receive the appropriate training from the Agency prior to their participation.

When concluding bilateral agreements with third countries as referred to in Article 2
(2) Member States shall, where appropria te, include provisions concerning the role
and com petencies of th e Agency, in partic ular regarding the exercise of executive
powers by m embers of the team s deployed by the Agency during the activities
referred to in Article 3.

The Agency m ay cooperate with the aut horities of third countries com petent in
matters covered by this Regulation in the fram ework of working arrangem ents
concluded with these authorities, in accordan ce with the relevan t provisions of th e
Treaty.

The activities referred to in paragraphs 2 and 6 shall be subject to receiv ing a p rior
favourable opinion of the Commission."

(17) The following Article 15a is inserted:

"Article 15a

Headqguarters Agreement

The necessary arrangements concerning the accommodation to be provided for the Agency in
the Member State in which the Agency has its s eat and the facilities to be made available by

OJ L 64,2.3.2004, p. 1.
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that State, as well as the specific rulesap  plicable to the Executive Directo r, th e Deputy
Executive Directo r, th e m embers of the Man agement Board, th e s taff of the Agency and
members of their fam 1ilies, in that State sh all be laid down in a Headquarters Agreem  ent
between th e Agency and the M ember State in which  the Agency has its s eat. The
Headquarters Agreement shall be concluded af ter obtaining the approval of the Managem ent
Board. The Mem ber State in which the Agency has its seat should provi de the best possible
conditions to ensure proper functio ning of the Agency, in cluding m ultilingual, E uropean-
oriented schooling and appropriate transport connections."

(18) In Article 17, paragraph 3 is replaced by the following:

"3. For the purpose of implem enting Article 3b(5) only an Agency's staff member subject to
the Staff Regulations of Officials and to T itle II of the Conditions of em ployment of other
servants of the Europ ean Communities em ployed by th e Agency can be desig nated as
coordinating officer in a ccordance with Article 8 g. For the purpose of implementing Article
3b(2) only national experts seconded by a Mem ber State to the Agency can be designated to
be attached to the Frontex Jo int Support Team s. The Agency shall designate those national
experts that shall be attached to th e Front ex Joint Support Team s in accordan ce with that
Article."

(19) In Article 17 the following paragraphs 4 and 5 are added:

"4, The Management Board shall adopt the n ecessary implementing measures in agreement
with the Commission pursuant to the arrangem ents provided for in Artic le 110 of the Staff
Regulations of Officials of the Union.

5. The Management Board m ay adopt provision s to allow national experts from Member
States to be seconded to the A gency. Thos e provisions shall ta ke into account the
requirements of Article 3b(2), in particular the fact that they are considered as guest officers
and have the tasks and powers referred to in Article 10."

(20) Article 20 is amended as follows:
(a) Paragraph 2 is amended as follows:
(1) point (h) is replaced by the following:

"(h) establish the organisational structure of the Agency and adopt the A gency's
staff policy, in particular the m ulti-annual staf f policy plan and submit the
latter, in accordance with the relev ant provisions of the fram ework Financial
Regulation for the bodies referred to in  Article 185 of the general Financial
Regulation'® to the Comm ission and the budgetar y authority after receiving a
favourable opinion of the Commission;"

(i) The following point (i) is inserted:

"(i) adopt the Agency’s Multi Annual Plan aiming at outlining the future long term
strategy regarding the activities of the Agency. "

18 Commission Reg ulation ( EC, Eur atom) N o 2343/2002 (OJ L 357 , 31.12.2002, p. 72), amended by
Commission Regulation (EC, Euratom) No 652/2008 (OJ L 181, 10.1.2008, p. 23).
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(b) Paragraph 4 is replaced by the following:

"4.  The Managem ent Boar d m ay advise the Executive Director on any m  atter
strictly related to the developm ent of operational management of the external
borders, including activities related to research as defined in Article 6."

(21) Article 21 is amended as follows:

(a) In Paragraph 1 the last sentence is replaced by the following:
"This term of office shall be extendable."

(b) Paragraph 3 is replaced by the following:

"3.  Countries associated with the im plementation, application and developm ent of
the Schengen acquis shall pa rticipate in the A gency. They shall hav e one
representative and an a lternate each in the Managem ent Board. Under the
relevant provisions of their associati on ag reements, arrang ements have been
developed that specify the nature and ex tent of, and the detailed rules for, the
participation by these countries in the work of the Agency, including
provisions on financial contributions and staft."

(22) In Article 25 (3) the following point (g) shall be added:
"(g) to implement the operational plan referred to in Articles 3a and 8g. "
(23) In Article 33, the following paragraphs 2a and 2b are inserted:

"2a. The evaluation shall an alyse the needs for the Agency to em ploy independent
border guards acting under the instructions of the Agency, including a detailed
description of the legal fra mework that would need to be set in place for that

purpose.
2b. The evaluation shall incl ude a specific analysis on the w  ay the Charter of
Fundamental Rights was respected pur suant to the application of the
Regulation."
Article 2

Entry into force

This regulation shall enter into force on the twentieth day follow ing that of its publication in
the Official Journal of the European Union.

This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaties.

Done at Brussels,

For the European Parliament For the Council
The President The President
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