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EXPLANATORY MEMORANDUM

1. CONTEXT OF THE PROPOSAL
1.1 Schengen gover nance — strengthening the area without internal border control

As regards the context and rationale for the amendments contained in the present proposal,
and for a detailed explanation of how they are  intended to function in p ractice, reference is
made to the Comm ission Comm unication to the European Parliam ent, the Council, the
Economic a nd Social Comm ittee and the Committee of the Regions entitled ' Schengen
governance — strengthening the area without internal border control’, which is adopted
together with this proposal.

1.2 L egislative changes

In order to provide for the ne  cessary legal f ramework to re spond to the request of the
European C ouncil of 23-24 June to provide fo ram echanism to respond to truly critical
situations, the Schengen Borders C ode established by Regulation (EC) No 562/2006 which
lays down, on the one hand, the ru les on border control at the external borders and, on the
other hand, provides for the abolition of border ¢ ontrol at internal borde rs and the possibility
for its reintroduction in limited cases, needs to be amended.

Since the free m ovement of persons within the area without internal b orders is a key Union

achievement, the benefits of which are enjoyed by all the persons living in this area, it should
require a decision to be taken at the Union level if this free movement is liable to b e affected
by a unilateral and sometimes opaque national decision.

Therefore, as a general rule, the reintroduction of controls at internal borders should be based
on a decision proposed and adopted by the Comm ission as an implementing act following the
positions expressed by Member States in the examination procedure laid down by Regulation
(EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying
down the rules and general principles concerni ng mechanisms for control by Mem ber States
of the Comm ission's exercise of implem enting powers '. The decision s hall specify where
border control at internal bor  ders can exceptionally be reintroduced and be based on
renewable periods of 30 days, witham  aximum of six months. Only in cases where the
reintroduction of border control at internal bor ders results from an adverse finding under the
Schengen evaluation m echanism on account of a Member State' s p ersistent failure to
adequately protect its section of the external border can this period be extended.

Nevertheless, for unforeseeab le ev ents, Mem ber St ates retain the poss ibility to un ilaterally
reintroduce border control at internal borders, if immediate action is needed. Such a decision
enters into force imm ediately and it is notified to the Commi ssion, the E uropean Parliament
and the other Mem ber States. The reintroduction of border control at inte rnal borders in such
circumstances is, however, limited to five days. In such a case, the Comm ission may consult
all Mem ber States in order to as  sess the ap propriateness of the measure taken. Such a
consultation does not suspend th e decis ion tak en by the Mem ber St ate. If need be, the
reintroduction of border control at internal borders can be prolonged, but in that case needs to
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be based on a Commission decision taken as implementing act via the urgency procedure laid
down in Article 8 of the above mentioned Regulation No 182/2011.

A coordinated, EU-based respon se would allo w all Eu ropean in terests to be ta ken into
account. Such a response would address situations where a Me mber State faces a serious
short-term, largely localised, threat to public polic y or internal security, as well as s ituations
with wider and longer-term implications. In both instances, a coordinated European response
is warranted, as it is inherent  in any dec ision to rein troduce internal con trols at inte rnal
borders — even for a lim ited period of tim e and within a lim ited geo graphic area — that the
human and econom ic implications will be felt beyond the Mem ber State resorting to such
measures. The case for such a coordinated Eu  ropean appro ach is all th e m ore compelling
where a section of the external border com es under unexpected and heavy pressure, or where
a Member State has been persistently failing to control its section of th e external border, and
where the circumstances would be such as to ¢ onstitute a serious threat to public po licy or to
internal security at the Union or national le vel. Any decision on the reintroduction of border
control at internal borders has a direct impact on all travellers and on the common interests of
all Member States.

Border control at internal borders should only be reintroduced as a la st resort in these
circumstances, and only until ot her measures have been taken to stabilise the situation at the
relevant external border section either at the European level, in a spirit of solidarity, and/or at
national level, to ensure better compliance with the common rules.

2. RESULTSOF CONSULTATIONSWITH THE INTERESTED PARTIESAND
IMPACT ASSESSMENTS

In its Communication on m  igration” the Comm ission suggested the possibility of the
introduction of a m echanism allowing f or a d ecision at the European level defining which
Member States would exceptionally reintroduce border control at internal borders and for how
long. The Communication contained ideas rega rding the possibility to provide for a
mechanism for responding to exceptional circum stances, including by a possible coordinated
EU-based temporary reintroduction of border control at internal borders as a m easure of last
resort.

These ideas were welcomed by the Justice and Home Affairs Council on 12 May 2011 and by
the European Council in its m eeting on 23-24 June 2011 where it called fora m echanism to
be "in troduced in ord erto re spond to ex ceptional ¢ ircumstances putting the overa Il
functioning of the Schengen coope ration at risk, wit hout jeopardising the principle of free

movement of persons."

3. LEGAL ELEMENTSOF THE PROPOSAL

Article 77 (1) and (2) of the Treaty on the Func  tioning of the Europea n Union is the legal
basis for the proposal.

This proposal am ends Regulation (EC) No 562/ 2006 of the European P arliament and of the
Council of 15 March 2006 establishing a Comm  unity Code on the rules governing the
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movement of persons across  borders (Sch engen Borders C ode) which was based on the
equivalent provisions of the Tr eaty establishing the European Community, i.e. Articles 62(1)
(internal borders) and (2)(a) (external borders) respectively.

4, BUDGETARY IMPLICATION

The proposed amendment has no implications for the EU budget.
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2011/0242 (COD)

Proposal for a

REGULATION OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

amending Regulation (EC) No 562/2006 in order to provide for common ruleson the

temporary reintroduction of border control at internal bordersin exceptional
circumstances

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the T reaty on the Functioning of the European Union, and in particular
Article 77 (1) and (2) thereof,

Having regard to the proposal from the European Commission,

After transmission of the draft legislative act to the national Parliaments,

Acting in accordance with the ordinary legislative procedure,

Whereas:

(1

)

3)

The creation of an area in which the free movement of persons across internal borders
is ensured is one of the m ain achievements of the European Union. In such an area
without con trols at internal borders, itis necessary to hav e a comm on response to
situations seriously affecting the public pol icy or inte rnal security of the Europea n
Union or of one or m ore Member States by allowing for the reintroduction of borde r
control at internal borders in exceptional circum stances, but without jeopardising the
principle of the free m ovement of persons . A common Union res ponse is theref ore
needed, given the im pact that such measures of last resort m ay have on all persons
having the right to circulate within this area without border control at internal borders.

Free m ovement within the area without in  ternal border contro Is is a key Union
achievement. As free m ovement is affected by the tem porary reintroduction of border
control at internal borders, any decision to do so should be taken at the Union level. In
any case, reintroduction of border control at internal borders should only take place as
a m easure of last resort, for a strictly ~ limited scope and period of tim e, based on
specific objective criteria and on an assessm ent of its necessity which should be made
at Union level. In cases where the serious th reat to public policy or internal security
requires im mediate action, a Member Stat e should be able to reintroduce border
control at its internal borders for a period not exceeding five days, any prolongation of
which needs to be decided at Union level.

When decisions on the reintroduction of bor der control at internal borders are taken,
the necessity and proportionality of the measure should be considered compared to the
threat to public policy or in ternal security triggering the request to reintroduce border
control at internal borders, as should alte rnative m easures which could be taken at
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4)

)

(6)

(7

®)

national and/or Union level, as well as the impact of such a measure on free movement
within the area without internal borders.

Reintroduction of border contro I at intern al borders might exceptionally be necessary
in case of a serious threat  to pub lic policy o r to in ternal s ecurity at the Uniono r
national level, in particular following terror ist incidents or threats as well as thre ats
posed by organised crime.

The situations can arise where a large num  bers of third country nationals cross the
external border of one or more Member States. This might result in an unexpected and
significant increase in secondary movem ents of third country nationals found to be
irregularly s taying in th e te rritory of a nother Mem ber State or States. Taking into
account the number of Member States affected by such an unexpect ed and significant
increase in secondary move ments, and th e overall im pact of this increase on the
migratory situation in the Union or in an individual Mem ber State, itm ay be
considered necessary to tem porarily rein troduce border control at internal borders
where the circum stances would be such as  to constitute a seriou s th reat to public
policy or to interna | se curity at th e Un ion or national level. The crossing of the
external border of a large  number of third-country nati onals m ight, in exceptional
circumstances, justify the immediate reintroduction of some internal border controls, if
such a measure is needed to safeguard public policy and internal se curity at the Union
or national level from a serious and urgent threat.

The tem porary reintroduction of certain cont rols at internal borders could also be a
response to serious deficiencies identified by Schengen evaluations in accordance with
Article 15 of the Regulation on th e establish ment of an evaluation and m onitoring
mechanism to verify the application of the Schen gen acquis, where the circumstances
would be such as to constitute a serious threat to public policy or to internal security at
the Union or national level.

Before any decision is taken on the tem  porary reintroduction of certain controls at
internal bo rders, th e p ossibility of reso rting to m easures aim ed at addressing the
underlying situation, including assistance by Union bodies such as Frontex or Europol,
and technical or financial support m easures at the national and/or Union level, should
be fully explored. Moreover, any decision to reintroduce internal border control should
be based on substantiated infor mation, which may be provided by the Mem ber State
requesting the reintroduction, or come from other sources, including inspection visits.

In order to ensure unifor m conditions for the im plementation of this Regulation,
implementing powers should be conferred on the Comm ission. These powers should
be exercised in accord ance with Regula tion (EU) No 1 82/2011 of the Europ ean
Parliament and of the Council of 16 Februa ry 2011 laying down the rules and general
principles concerning mechanisms for control by Member States of the Comm ission's
exercise of im plementing powers >. Except in cas es of urge ncy, and in view of the
terms of Article 2(2)(b)(ii 1) of that Regulation, the exam ination procedure is
applicable.
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)

(10)

(In

(12)

(13)

(14)

(15)

The Comm ission should adopt imm ediately applicable implem enting acts where, in
duly justified cases related to the imm inence of the threat to public policy or inte rnal
security at the Union or national level, imperative grounds of urgency so require.

In accordance with Articles 1 and 2 of the Pro tocol on the position of Denm ark, as
annexed to the Treaty on European Union and to the Treaty on the Functioning of the
European U nion, Denmark is not taking part in adoption of this Regulation and is
therefore not bound by it or subject to appli cation thereof. Given that this Regulation
builds upon the Schengen acquis, under Title V of Part Three of the Treaty on the
Functioning of the European Union, Denm ark shall, in a ccordance with Article 4 of
that P rotocol, decide within six m onths after adoption of this Regulation whether it
will implement it in its national law.

This Regulation constitutes a deve lopment of provisions of the Schengen acquis, in
which the United Kingdom is not participati ng, in accordance with Council Decision
2000/365/EC of 29 May 2000 concerning the re quest of the United Kingdom of Great
Britain and Northern Ireland to take part in some of the provisions of the Schengen
acquis'. The United Kingdom s therefore not  taking part in adoption of this
Regulation and is not bound by it or subject to application thereof.

This Regulation constitutes a deve lopment of provisions of the Schengen acquis, in
which Ireland is not participating, in accordance with Council Decision 2002/192/E C
of 28 February 2002 concerning Ireland’s reque st to take part in som e of the
provisions of the Schengen acquis’. Ireland is therefore not taking part in adoption of
this Regulation and is not bound by it or subject to application thereof.

As regards Iceland and Norway, this Regulation constitutes a developm  ent of
provisions of the Schengen acquis, as provided for by the Agreement concluded by the
Council of the European Union and the Re  public of Iceland and the Kingdom  of
Norway concerning th e associatio n of t hose two States with the implem  entation,
application and development of the Schengen acquis’.

As regards Switzerland, this Regulation constitutes a development of provisions of the
Schengen acquis, as provided for by the Agreemen t between the European Union, the
European Community and the Swiss Confeder ation concerning the association of the

Swiss Confederation w ith the im plementation, application and development of the

Schengen acquis’.

As regards Liechtenstein, this Regulati on constitutes a developm ent of provisions of

the Schengen acquis, as provided for by the Protocol between the European Union, the
European Community, the Swiss Confederatio n and the Principality of Liechtenstein
on the acc ession of the Princip ality of Liechtenstein to th e Agreem ent between the

European Union, the European Community and the Swiss Confederation on the Swis s
Confederation’s association with the im plementation, application and developm ent of
the Schengen acquis’.
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(16)  Asregards Cyprus, this Regulation constitutes an act building on the Schengen acquis
or otherwise related to it, as provided for by Article 3(2) of the 2003 Act of Accession.

(17)  Asregards Bulgaria and Rom ania, this Regulation constitutes an act building on the
Schengen acquis or otherwise related to it, as provided for by Article 4(2) of the 2005
Act of Accession.

(18)  This Regulation respects funda mental rights and observes the principles recognised in
particular by the Charter of Funda mental Rights of the European Union, including the
freedom of m ovement and of residence.  This Regulation m ust be im plemented
according to those rights and principles.

HAVE ADOPTED THIS REGULATION:

Article1
Regulation (EC) No 562/2006 is amended as follows:
(1) Articles 23 to 26 are replaced by the following:
"Article 23

General framework for the temporary reintroduction of border control at internal
borders

1. Where in th e area witho ut border co ntrol at internal borders there is a s erious
threat to public policy or internal security at the Union or national level, border
control at internal borders m ay exceptionally be reintroduced at all or specific
parts of the internal borders of one  or several Mem ber States for a lim ited
period of no m ore than 30 days or for the fores eeable duration of the seriou s
threat if its duration exceeds the period of 30 da ys. The scope and duration of
the tem porary reintroduction of border co ntrol at in ternal borders shall not
exceed what is strictly necessary to respond to the serious threat.

2. Border control at internal borders may only be reintroduced in accordance with
the procedures foreseen in Articles 24, 25 and 26 of this Regulation. The
criteria listed in Article 23a m ust be taken into account in each case where a
decision on the reintroduction of border control at internal borders is
contemplated.

3. If'the serious threat to public policy or internal security at the Union or national
level persists beyond the period provided for in paragraph 1, border control at
internal borders m ay, taking account of th e criteria listed in Article 2 3a, be
prolonged on the sam e grounds as those re ferred to in paragraph 1 and, taking
into account any new elements, for renewable periods of up to 30 days.

4.  The total period during which border control is reintroduced at internal borders,
on the basis of the initial period un der paragraph 1 and prolongations under
paragraph 3, shall not exceed six m onths. I n cases of persistent serious
deficiencies related to external border control or return procedures identified in
accordance with Article 15 of the Regul  ation on the establishm ent of an



evaluation and monitoring mechanism to verify the application of the Schengen
acquis, the Commission can decide to extend this period.

Article 23a
Criteria for the temporary reintroduction of border control at internal borders

When deciding on the tem porary reintr oduction of border control at one or
more internal borders or parts thereo f, the Comm ission, or the Mem ber State
concerned in cases referred to in Arti cle 25 paragraph 1, shall assess the extent
to which su ch a m easure is likely to adequately rem edy the thr eat to public
policy or internal secu rity at the Union or national level, and shall as sess the
proportionality of the measure to that threat. This assessm ent shall be based on
the detailed information submitted by the M ember State(s) concerned and any
other relevant inform ation, including any inform ation obtained pursuant to
paragraph 2. In m aking such an assessm ent, the following considerations shall
in particular be taken into account:

(a) the likely impact of any threats to public policy or internal security at the
Union or national level, including fo llowing terrorist incidents or thre ats
as well as threats posed by organised crime;

(b) the availability of technical or financial support measures which could be
or have been resorted to at the nati onal and/or European level, including
assistance by Union bodies such as Frontex, the EASO or Europol, and
the ex tent to which such m easures are likely to adequately remedy the
threats to public policy or internal security at the Union or national level;

(c) the current and likely future im pact of any serious deficiencies related to
external bo rder contro 1 or retu rn procedures identified by Schengen
evaluations in accordance with the Re gulation on the establishment of an
evaluation and m onitoring m echanism to verif'y the app lication of the
Schengen acquis;

(d) the likely impact of su ch a m easure on free movem ent within the area
without internal border controls.

Before taking a decision, the Commission may

(a) request Member States, Frontex, Eu ropol, Eurojust, the Funda mental
Rights Agency or any other Union body to provide it with further
information,

(b) carry out inspection vis its, with the support of experts from  Mem ber
States and of Frontex, Europol and any other relevant European body, in
order to obtain or verify inform ation relevant for a decision to
temporarily reintroduce border control at internal borders.

Article 24

Procedure for the temporary reintroduction of border control at internal borders
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Where a Member State considers that bor der control at inte rnal borders should
be reintroduced under Article 23(1), it shall subm it a request to the
Commission at the latest six weeks before the planned reintroduction, or within
a shorter period where the circum stances giving rise to the need to reintroduce
border con trol at in ternal borders d o not beco me known until less th an six
weeks before the planne d reintroduction, and shal 1 supply the following
information:

(a) the reasons for the prop osed reintroduction, incl uding all relevant data
detailing th e events th at cons titute a serious th reat to public policy or
internal security at the Union or national level;

(b) the scope of the propose d reintroduction, specifyi ng at which part or
parts of the internal borders border control is to be reintroduced;

(¢) the names of the authorised crossing-points;

(d) the date and duration of the proposed reintroduction;

(e) where appropriate, the measures to be taken by the other Member States.
Such a request could also be submitted jointly by two or more Member States.

The inf ormation ref erred to in paragr aph 1 s hall also be subm itted to the
Member States and the European Parliam ent at the sam e time as the request is
made.

Following a request by a Mem ber State pursuant to paragraph 1, or on i ts own
initiative ba sed on the inf ormation specif ied in section s (a)to ( e) of that
paragraph, the Commission shall decide on the reintroduction of border control
at internal b orders. Tho se im plementing acts s hall be ado pted in a ccordance
with the examination procedure referred to in Article 33a (2).

The Commission shall decide on the prol ongation of border control at internal
borders. Th ose im plementing acts shall be adopted in accordance with the
examination procedure referred to in Article 33a(2).

On duly justified grounds of urgenc y, related to situations where the
circumstances giving rise to the need  to prolong border control at internal
borders, in accordance with paragraph 4, do not becom e known until les s than
10 days before the planned prolonga tion, the Comm ission shall adopt
immediately applicab le im plementing act s in accordance with the procedure
referred to in Article 33a (3).

Article 25
Specific procedure for cases requiring immediate action

Where a serious threat to public policy or intern al security in a Mem ber State
demands i mmediate action to be taken, the Mem  ber State concerned m ay
exceptionally and imme diately reintroduce border control at internal borders,
for a limited period of no more than five days.
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2. The Member State reintroducing border co ntrol at internal bo rders shall at the
same time notify the other Member States and the Comm ission accordingly,
and shall supply the inform ation referred to in Artic le 24 ( 1) and the r easons
that justify the use of this procedu re. The Comm ission may consult the other
Member States immediately upon receipt of the notification.

3. Ifthe serio usthreatto public policy or inte rnal nation al security persis ts
beyond the period provided for in paragraph 1, the Commission shall decide on
the prolongation of the border control at  internal borders. Given the need to
take immediate action after the exp iry of the period provided for in paragraph
1, which constitu tes an im perative ground of urgency, the Comm ission shall
adopt immediately appli cable implem enting acts in accordance with the
procedure referred to in Article 33a (3).

Article 26
Specific procedure for cases of persistent serious deficiencies

1. Incasesw hereth e Comm ission finds that there are p  ersistent serious
deficiencies related to external border control or return procedures identified in
accordance with Article 15 of the Regul  ation on the establishm ent of an
evaluation and monitoring mechanism to verify the application of the Schengen
acquis, and insofar as these deficiencies constitute a seriou s threat to public
policy or in ternal s ecurity at the Uni on or national level, border control at
internal borders may be reintroduced for a period of no m ore than six months.
This period can be prolonged by a further period of no more than six months if
the seriou s deficiencies are not re medied. No more than three such
prolongations will be possible.

2. The Commission shall decide on the reintroduction of border control at internal
borders. Th ose im plementing acts shall be adopted in accordance with the
examination procedure referred to in Article 33a (2).

3. The Commission shall decide on the prol ongation of border control at internal
borders. Th ose im plementing acts shall be adopted in accordance with the
examination procedure referred to in Article 33a (2).

4. On duly justified grounds of urgenc y, related to situations where the
circumstances giving rise to the need  to prolong border control at internal
borders, in accordance with paragraph 3, do not becom e known until les s than
10 days before the planned prolonga tion, the Comm ission shall adopt
immediately applicab le im plementing acts in accordance with the procedure
referred to in Article 33a (3)."

2) Article 27 is replaced by the following:
"Article 27

Informing the legislators

1 EN
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The Comm ission and the Mem ber State(s ) concerned shall inform the European
Parliament and the Council as soon as po ssible of any reasons which might trigger
the application of Articles 23 to 26."

3) Article 29 and 30 are replaced by the following:
"Article 29
Report on the reintroduction of border control at internal borders

At the la test four weeks af ter the lif ting of border control at internal borders, the
Member State which has carried out border control at internal borders shall present a
report to the European Parliam  ent, the Council and the Comm  ission on the
reintroduction of border contro 1 at internal borders, out lining, in particular, the
operation of the checks and the effectivene ss of the reintroduction of border control
at internal borders.

Article 30
Informing the public

The Commission shall inform the public on a decision to reintroduce border control
at internal borders and indicate in particular the start and end date of such a m easure,
unless there are overriding security reasons for not doing so."

4) A new Article 33a is introduced:
"Article 33a
Committee procedure

1.  The Commission shall be assisted by a committee. That comm ittee shall be a
committee within the meaning of Regulation (EU) No 182/2011.

2. Where ref erence is m ade to th is pa ragraph Article 5 of Regulation (EU)
No 182/2011 shall apply.

3. Where ref erence is m ade to th is pa ragraph Article 8 of Regulation (EU)
No 182/2011, in conjunction with Article 5 thereof, shall apply."

Article 2

This Regulation shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Union.
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This Regulation shall be binding in its entirety and directly applicable in the Member States in
accordance with the Treaties.

Done at Brussels,

For the European Parliament For the Council
The President The President
13
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